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ERRATA, &c. 

Page 90, last line, for " Exeeuton," read " Executioni." 
" 113, for " Sand ford," read " Sanford/' 
« 130, line 10, for " or more," read " and more." 
" 139, n. 5, for " p. 79," read " No. 79, p. 111." 
" 141, See Addenda, No. 3. 
'* 144, subd. 11, ader the word " New- York," insert " or in any other city in which a 

daily paper is printed." 
" " after the word '* partiiion," on the 7th line from the bottom, insert '' except in 

cities where a daily paper is printed." 
« 145, n. 3, for " JPamar," read " Famam;* and for " 619," read " 614." 
<* 147, See Addenda, No. 4. 
« 149, See Addenda, No. &. 

« 185, 6th line from bottom, for "bills," read "wills." 
« 193, n. 1, for " 333," read " 338." 
« " line 5, for " promoted," read " prosecuted." 
" 307, line 7, for •• where," read " whose." 
« 208, n. 1, for " Council " read " Counsel** 
« 969, line 6, for " He," read " They." 

Page 131, last line, the decision in Wakeman v. Russell has been overruled. 
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CHAPTER 23. 

CORRECTION OF A DECREE IN THIS COURT AFTER EN- 
ROLMENT, 

SECTION I. 

BY PETITION. 

Clerical errors, or those of form apparent upon the face of 
the decree or the schedules to a report, may be corrected by 
petition even after enrolment ; as may also a decree obtained 
by surprise.(l) The general rule is, that a decree regularly 
obtained and enrolled cannot be altered but by bill of review ;(2) 
yet it appears that if obtained by default, the court will vacate 



(1) Westony* Haggeraten, Cooper's Gas. 134. The master had made 
a mistake in the schedules to his report, by wrongly adding up the 
balances ; by which the defendant was charged £7000 more than he 
ought to have been. Upon further directions the defendant was or- 
dered to pay this amount. The plaintiff then enrolled the decree, and 
the mistake was afterwards discovered. The question was whether 
the mistake could be rectified on a summary application to the court, 
or whether a bill of review was not necessary. The Lord Chancellor 
said that all errors apparent on the face of schedules could be rectified 
even after enrolment, but that there could be no corrections except of 
such apparent errors, and that the mistake in the schedules might be 
rectified. 

Stevens v. Guppy, 1 Turner & Russ. 178. The Lord Chancellor 
vacated an enrolment of a decree upon the ground of the party enrol- 
ing it having said that which had led the other party to believe that it 
would not be enrolled. 

Kemp V. Squire, 1 Vesey, Sen. 205 and cases. See also Barnes v. 
Wilson, 1 Russ. and Mylne, 486, and Balguy v. Chorley, 1 Mylne and 
Keene,640. 

(2) Bennet v. Winter, 2 Johns C. R. 206. 

voti. II. 1 
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the enrolment in a case in which a decree by default will be 
opened.(l) 

In a case in which there had been a decree for the sale of real 
estate upon a creditors bill, and the purchasers objected to take 
the title because judgment creditors of the devisees were not 
made parties, leave was given to file a supplemental bill for the 
purpose of bringing them in ; and an order was made setting 
aside the decree and vacating the enrolment.(2) 

In a case before the vice-chancellor of the first circuit 
a decree had been made for the partition of certain premi- 
ses. The commissioners made their report and a decree 
was made and enrolled for making the partition efiectual, 
&c. A certain parcel of ground contained in the bill and de- 
cree for partition, had been taken into consideration by the 
commissioners in their allotment, and in their abstract was 
set apart to one of the parties ; but by mistake the parcel 
was omitted in their report, and of consequence in the 
final decree. A supplemental report of the commissioners 
stating these &cts was obtained, and on petition an order and 
decree was made that the allotment of such parcels to J. A. K. 
and M., his wife, be deemed binding and effectual between the 
parties, that such parcels be held in severalty by the said J. A. 
K. and wife, and that such report and petition be annexed to the 
enrolment of the decree, and that the present decree be enrolled 
and annexed thereto. See the prayer of the petition in this case 
and the order, Appendix No. 207. 



SECTION II. 

BILL OF REVIEW. 

The leading principles of the court upon the subject of bills 
of review are contained in an order of Lord Bacon, which has 
regulated the subject since his time. By the first of his orders 
no decree is to be reversed, altered or explained, being once 
under the great seal, but upon bill of review ; and no bill of 
review shall be admitted imless it contain either error in law 

— ■ ■ ■ ■ ■- ■ ■ iiBw ■■ I ■ ■ ■ ■■ .— ■»■■ ■■■■■■■■■ ._■■ ■■■ I,. ..p ^^^ ■ ^.^w-*— I I I ■ I . ■ ■■ ■■■< — ^^w • 'im I . I ■ » » ■» 

(1) Beekman v. Peck^ 3 Johns. C. R, 415. 

(2) Morris v. Mowatt^ reported 2 Paige, 586. The above order was 
made the Slat of October, 1831. 



Sec. II.] BILL OF REVIEW. 

appearing in the body of the decree, without further examina- 
tion of matters of fact, or some new matter arisen since the 
decree, and not any new proof which might have been used 
when the decree was made ; nevertheless upon new proof that 
is come to light after the decree made, and could not possibly 
have been used at the time when the decree passed, a bill of 
review may be grounded by the special license of the court and 
not otherwise.(l) 

There are two classes of cases under this order in which a 
bill of review may be resorted to. 

1st For error of law apparent. 2d. Upon new proof of 
matters before in issue in the cause. A question has also been 
made whether it will not also4ie upon new matter not before in 
issue.(2) These will be treated of in their order. 

1. In the first case, that of error of law, the mistake must be Error in law; 
one of pure misjudgment It appears to be the rule that such 
mistake must appear upon the face of the decree ; that the pro- 
ceedings or testimony in the cause cannot be resorted to in ordei 
to show an error, unless they are all stated in the enrolment.(3) 



(1) Beatnes' Orders, p. 1, Lord Bacon's order, 1. 

(2) Norris ▼. Le Netfe^ 3 Atk. 36. Lord Hardwicke. " There are 
two sorts of bills of review, one founded on supposed error, appearing 
in the decree itself; the other en new matter which must arise after 
the decree, or upon new prcx)f which could not have been used at the 
time when the decree passed." This seems to make three classes of 
cases for such a bill. 

(3) Cknnbs r. Proud, 1 Ch.€a8. 55. In drawing up the decretal order, 
the matter upon which the decree was made was declared proved, 
which it is stated was not the fact. The bill of review assigned for 
error certain particulars in which the matters declared proved were 
not proved. Upon demurrer it was held that the causes of review must 
arise upon the case as stated in the decree. A rehearing was proper if 
there was a misstatement or mistake, but not a bill of review after 
enrolment 

So, in Mellish v. Williamaj 1 Vernon, 166, it was insisted that a 
decree could be reversed for errors which could be made out by proofs 
in the cause, though not stated in the decree. But this was utterly 
denied by counsel and the court. In Brend v. Brend, 1 Vernon, 213, 
the Lord Keeper disapproved of drawing decrees without a statement 
of the faets which were allowed by th^ court as proved ; observing 
thai otherwise a decree could never be reversed by bill of review, but 
only by appeal. 
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New evidence. 
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Bills of review may be brought upon the discovery after 



However, in Bonham v. Neiocomb, I Vernon, 216, to a demurrer to 
such a bill it was objected, that they had assigned errors collected from 
the proofs in the cause, that did not appear in the body of the decree. 
The same Lord Keeper adverted to the wrong mode of drawing decrees 
without stating the facts proved, and said, that the plaintiff, in a bill of 
review, should not be concluded by it, unless the matters of fact were 
particularly stated in the decree. 

O^Brien v. O^ Conner, 2 Ball. & Beat. 146. The error stated was, 
that devisees of a mortgagor were not made parties in a foreclosure suit. 
It appears they were devisees in tail, and a purchaser of the reversion 
from the heir at law was a party. The Lord Chancellor said, " The 
error in such a case must be an erroneous result drawn by the court 
from the facts apparent on the record. Neither the attention of the 
court nor master was drawn to the interest of the devisees, if they had 
any; nor was there any proof of such interest subsisting, gone into. Con- 
sequently no decision was had upon it.^' He then states the rule as to 
facts not introduced into the decree, and cites with approbation MeUUh 
V. Williams, supra. 

Perry v. Phillips, 17 Vesey, 173, may be also cited to this point. 
And in our own court the case of Webb v. Pell, 3 Paige, 368, is very 
strong. There the Chancellor said it was well settled, that^a bill of review 
for error apparent upon the decree, must be for error in point of law, 
arising out of facts admitted by the pleadings, or recited in the decree 
itself, as settled, declared or allowed by the court. Here, the decree 
of Chancellor Kent recited, that the pleadings and exhibits being read 
and considered, it was declared and adjudged, that the mortgage in 
question was held as security for the payment of the bond of E. P. 
and was a good and valid mortgage in equity. He proceeds : " Now, 
as I cannot look beyond the deofee to ascerj^in what proof the Chan- 
cellor had to sustain that declaration, I am bound to suppose that it was 
founded on legal evidence, notwithstanding the averment in the bill 
that no witnesses were examined ; as no averment can be received 
which is not supported by the decree itself." 
I In DeMer v. Arnold, 5 Mason, 311, Justice Story clearly recognises 

I the pule as prevalent in England, that you must take the facts to be as 

\ they are stated to be on the face of the decree. You cannot look into 

\ evidence not set out in the decree. 

■ 

After noticing, however, that in the courts of the United States the 
decrees are usually general, he says, ^' But, for the purpose of examin- 
ing all errors of law, the bill, answers, and other proceedings, are, in 
our practice, as much a part of the record before the court, as the de- 
cree itself; for it is only by a comparison with the former that the cor- 
rectness of the latter can be ascertained." In Ludlow v. Kidd, 2 Hamm. 
Ohio Rep. 381, it was held, that in a bill of review, the original bill, an- 
swers, exhibits and depositions, may be examined, where the decree con- 
tains no statement of the facta found or principles decided. 
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decree of new evidence to matters in issue in the original 
cause.(l) 

It has been decided, however, that it was sufficient if the new 
proof did not come to the knowledge of the party until after 
publication, or until after the time, when, by the rules of the 
court, the party could use it. It was not essential that the new 
proof should come to his knowledge after the cause was heard.(2) 
But asHby our practice an application may be made at any time 
before decree to be let in, and take the new testimony upon rea- 
sonable grounds, it might form a strong objection to the allow- 
ance of a bill of review. See the case of Hedges v. MuUikin^ 
in the note. 

It is not sufficient that the evidence has been discovered after 
the period prescribed. The bill will not be allowed if the party 
could have discovered it had he used reasonable diligence.(3) 



(1) Lord Bacon's order before cited. South Sea Company r. Bump-' 
stead, 4 Vin. Abr. 414. 8; Taylor v. Sharp, 3 P. Wms. 371; 
Standish v. JRadley, 2 Atk. 177. Tbe Master of the Rolls. The rule 
to review and revise a former decree, is the discovery of new matter, 
since the making of such decree, which was in being at the time, but 
was not known to the party till afterwards. 

. (2) Norria v. Le Neve, 3 Atk. 26. Lord Hard wicke states the role as 
in the text. So, Paterson v. Slaughter, Ambler, 273. Deleter v. Arnold^ 
before cited. Livingston v. Hnbbs, 3 Johns. C. R. 127. Hodges ▼. 
Mullikin, Bland's Ch. Rep. 511. The Chancellor, after noticing the 
English rale that it is sufficient if the discovery is after publication, pro- 
ceeds : " Here a party may at any time, even after the case has been 
set down for hearing, if the application be made on reasonable grounds, 
supported by affidavit, obtain a commission to take the testimony wanted. 
And, therefore, if the new proof comes to light at any time so long be* 
fore the decree as to enable the party to apply for a commission, he will 
not be allowed to have the benefit of the rule." 

(3) Blake v. Foster, 2 B. & B. 460. Lord Manners held, that the 
question as to giving permission to file a supplemental bill in nature of 
a bill of review, depended upon the same principle as that of filing a 
bill of review ; that the question always was as Lord Eldon had ex- 
pressed it in Young v. Keighly, (16 Vesey, 348,) " Not wha^ the party 
knew, but what, using reasonable diligence, he might have known." 
All the facts endeavored to be put in issue were as fully known to the 
defendant before she filed her answer, as they could be at the present 
time, and it was a want of due diligence that the documents were not 
made part of the defence. 

Livingston v. Htd^bs^ 3 Johns. C. R. 126, is a case strongly illustrative 
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There is some difficulty in deciding what is the nature of the 
testimony, the discovery of which will justify the filing such a 
bill. In some cases it is held, that the testimony must be of 
record, or at least written.(l) It has been also laid down, that 
no new proof can be given of a matter in issue in the original 
cause. But undoubtedly this is erroneous, although there is 
much reason for saying that the new proof should be documen- 



of the rule. The petition of the defendant to file a bill of review, set 
forth the discovery since decree of the fact, that several of the witnesses 
had mbtaken the land in question, and had testified as to adjoining land; 
that others had been fraudulently shown difierent and inferior land ; 
that he had, since the decree, procured it to be surveyed, and persons 
had visited it, and it was in fact such as he had represented i1 to be. 
[The decree had been against the defendant on the ground of false re- 
presentations as to the nature and value of the land.] Chancellor Kent 
said, ^ there was no newly discovered evidence here, but what might 
have been had, with ordinary diligence, in the first instance. The de- 
fendant might have had the lands surveyed, and viewed, and located, as 
well before publication passed, as since the decree." 

See also Bingham v. DawsoUj 1 Jacob, 244, and Harvey v. Murrell, 
Harper's Eq. Rep. 257, in which it was held, that an inventory which 
might have been procured at the proper office by a search, could not be 
a ground of such a bill. Young v. Keighly, 10 Vesey, 388. In Janes 
V. Pileher, 6 Munf. 425, it was determined, that where certain docu- 
ments, on which the complainant's right to a decree depended, had been 
lost by counsel, and were not found until after decree against him, the 
bill could not be sustained. The bill was dismissed, but without preju- 
dice to any suit he might bring to recover back the purchase money 
alleged to have been paid by him. 

(1) Head v. Head, 3 A. K. Marshall, 121. The ceurt say : " It is 
well settled that no review, ought to be granted of a fact formerly in 
issue, on account of evidence newly discovered, unless that evidence 
be in writing, or of record, and does not consist in swearing only. They 
exit He$ipas9 r, McClanachan, Hardin's Rep. 342. The court there 
say, that after the most careful search they cannot find one case reported 
in which a bill of review has been allowed, on the discovery of new 
witnesses to prove a fact which had before been in issue, although there 
are many where bills of review have been sustained on the discovery 
oir records, and other writings relating to the title, which was generally 
pot in issue. The distinction is very material ; written evidence cannot 
eesily be corrupted." See also Bowler v. South, Ibid. 45, and Forum 
Romanum, p. 186. This point is fully examined, and all the cases 
cited, in Dexter y. Arnold, 5 Mason, 313. See also 2 Sumner, 316. 
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taxy.(l) Indeed there are several cases holding that the new 
testimony must be exclusively to matters in issue in the cause. 
Upon this point, however, there are opposing decisions.(2) 



(1) Afum,j 2 Freeman, 31. ^* This difference was taken by the Chan- 
cellor. When a matter in fact was particularly in issne before the for- 
mer hearing, though you have new proof of that matter, upon that yoa 
shall never have a bill of review. But where a new fact is alleged, 
that was not at the former hearing, there it may be aground." McCrach- 
erCa Heirs v. Finley^ 1 Bibb. 455. " A bill of review does not lie upon 
discovery of evidence to m&tters within the party's knowledge before 
the decree rendered." It appears from the report, that the discovery 
set up was not new matter, but new evidence to matters within the 
complainant's knowledge before the decree. See also R€$9pa$9 v. 
McClcmachany Hardin's Rep. 342. But certainly the language of Lord 
Bacon's rule, the decisions of Lord Hard wicke, Lord Eldon, Lord Man- 
ners, and others, are against these cases. See the subject discussed by 
J, Story in the case before mentioned of Dexter v. Arnold^ 5 M asoni 
See also Portsmouth v. Effingham^ 1 Yesey, Sen. 490, and the next 
note. 

« {%) Blake v. Foster^ 2 B. & B. 462. Lord Chancellor*-" In the 
answer the defendant has relied on her being a purchaser for valuable 
consideration, and on length of time, as her defence. Now, the object 
of the bill (a supplemental bill in nature of a bill of review) is to aban- 
don the original defence, and to rely on the plaintiff's being barred by 
a deed of compromise. According to the opinion of Lord Eldon, in 
the case referred to, ( Young v. Keighly,) this cannot be done. He 
says : ^ As far as I can ascertain, what the court permits with regard to 
bills of review upon facts newly discovered, appears to have been on 
n^w evidence, which, if produced in time, would have supported the 
original cause ; and are not applicable where the original cause does 
not admit th^ introduction of the evidence, as not being put in issue 
originally.' " 

See, to the same point. Young 9, Henderson, 4 Haywood, 199. Buf- 
faere v. Green, Ibid. 52. 

However, the express language of Lord Bacon's order, certainly 
admits sew matter, as distinguished from new proof of old matters, to 
be the fouinlation o£ a bill. In the leading case of Norris v. Le Neve, 
3 Atk. 38, Lord Hardwicke says : *' There are two sorts of bills of 
review; one founded on supposed error appearing in the decree itself, 
the other on new matter which must arise after the decree, or upon new 
proof which could not have been used at the time when the decree 
passed." 

The case of Brewer v. Bowman, 3 J. J. Marshall's Rep. 49S, is perti- 
nent and strong. The court there held, that bills of review for matters 
de kors the record could be sustained in two kinds of cases. For dts- 
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V->^V*N^ By the English practice, if a bill of review be brought to 
Leave of the reverse a decree upon new matter, in such case the plaintiff in 

court ncccs- the bill of review must have the leave of the court for filing it ; 
but there is no need of leave, if the bill of review be brought to 
reverse a decree upon error appearing on the face thereof.(l) 
By the 173d Rule of our court, however, leave must be obtained, 
^ on a special application, in both cases. 

Petition. The course is to present a petition setting forth the nature of 

the suit, the decree, and the matters on which the application is 
founded, and pr?tying for liberty to file the bill to bring such 
decree into review. It should be accompanied with all the 
proof, by afiidavits, which the party can produce as to the facts, 
and the time of their discovery. The evidence, if it is freshly 
discovered evidence, should be distinctly set forth.(2) See 
Appendix, No. 208. By the 173d rule of our court, a deposit 
must be made, or security given, in the same amount which is 
required upon an appeal. As to this, see post, tit. Appeal, Chap. 
25, U. 

The granting permission to file a bill rests entirely in the dis- 
cretion of the court.(3) The case of Wilson v. Webb, cited 



covery of ne^ matter not put in issue by the pleadings in the record 
sought, to be reviewed, and which, had it been known and set forth, 
would have produced a dilferent decree. Second; discovery of evi- 
dence of a permanent nature and unerring character, which, had it 
been produced, would have changed the decree. 

The decision in Partridge v. Usborn, before cited, (5 Russell, 195,) 
is also in poiat. See the able argument of counsel at p. 222, and fiames 
V. Offer, p. 225, n. 

(1) Gould V. Tancred, 2 Atk. 533. Moore v. Moore, 2 Vesey, Sen. 
598. Anon., 2 P. Wms. 283. Perry v. Phillips, 17 Vesey, 171. 

(2) Lube's Eq. PL 171. Cooper's Pleadings, 92. Hollingsworth v. 
McDonald, 2 Harr. & Johns. 230. 

(3) Sheffield v. Bitckingham, West's Rep. 682. Wilson v. Webb, 
2 Cox's Ca. 3. This was an application for leave to file a bill of review 
to reverse a decree made on a creditor's bill, by which real estate was 
directed to be sold. An old deed had been discovered since the decree, 
by which it appeared that part of the property was held in tail, not in 
fee* The court h^ld, that there was a clear intention by the father to 
satisfy creditors, by subjecting the real estate to their claims. Had he 
known of the entail, he probably would have suffered a recovery. It 
was not a case tailing for particular favor. Without depriving the 
party of any legal advantage, the court could not be anxious to give 
him any assistance in defeating fair creditors. 
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in the note, is a striking instance of the exercise of this discre- 
tion in refusing the application against a legal right. 

By the 173d rule a bill of review must be brought within Tim© o» 
the same time as is allowed for an appeal. See, as to this, ^^^"^ **** ^^ 
post, chap. 24, § I. In England the limitation appears to be 
twenty years.(l) 

It is not necessary to plead that the bill is not filed within the 
time limited. It ought to appear on the bill itself that it is so, 
or that the complainant is within the saving of the statute.(2) 
Indeed, under our rule the objection may be taken upon the pre- 
sentation of the petition. 

The fact of the recent discovery of the new evidence may p^.^^^ ^^ 
be traversed by plea or answer.(3) Probably the court would centdiscovery 
adopt the practice of Maryland, and settle this preliminary 
question by aflSidavits, or an inquiry, upon hearing of the 
petition.(4) 

Permission will not be given to file the bill, unless the party Decree must 
has performed the decree.(6) It has been held, however, in ^ Performed. 
North Carolina, that if the amount of a decree is placed in the 
hands of a master in bank notes, it is sufiicient.(6) And, gene- 
rally, that if security is given for the full performance of the 
decree, the bill may be filed ; as also where the party is insol- 
vent.(7) A similar rule appears to exist in Ireland.(8) Per- 
haps the provisions upon appeals would be applied to bills of 
this description. 



(1) Lytion v. Lytton, 4 Br. C. C. 441. Edwards v. Carroll^ 2 B. 
P. C. 98. 

(2) Sheppard v. Lane, 6 Munf. 629. 

(3) Dexter v. Arnold, 5 Mason, 383. 

(4) Hodges V. MulliJcin, Blaad's Rep. 506. The Chancellor said, 
on an application for leave to file a bill of review on the ground of 
newly discovered matter, " I consider it more correct that the propri- 
ety of granting the leave should be at once fully investigated ; that 
proofs should be admitted in relation to it ; and that the question should 
be then finally determined." 

(6) See cases, ante vol. 1, p. 576, and note. Tit. Supplemental Bill 
in nature of a Bill of Review. 

(6) Taylor v. Persen, 2 Hawks, 298. 

(7) Stallings Adm, v. Goodhe^s Ex,, 3 Murphy, 159^ 

(8) 1 Howard's Eq. Side, 329. Swift v. Lighthome, Grace v. 
O'Hara, cited Ibid. 

VOL. II. 2 
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^--^V^w/ If liberty to file the bill is granted, an^rder to that effect is 
entered. 

See the form of a bill of review, Appendix, No. 209. The 
proceedings to obtain an appearance are. the same as upon an 
g original bill. 

Defence to The appropriate defence to a bill of review varies .according 
^P- to the frame of that bill. 

If the bill is for errors of law apparent on the decree, and 
the decree is fully and truly set forth in the bill, a mere demur- 
rer is sufficient.(l) 

But if the decree is set forth imperfectly, the defence should 
be by a plea in bar of the new suit, and a demurrer to opening 
the enrolment.(2) It was before noticed, that by our rule, even 
in the case of error of law, liberty to file the bill must first be 
obtained. Upon this application, Ipresume the validity of the 
alleged errors would be discussed. Still, if the court deter- 
mined to admit the bill to be filed, it would, I suppose, only 
amount to a declaration that there was probable cause for allow- 
ing a review; and a demurrer and plea, or the former alone, 
would be still proper. It has been heldy that a demurrer is pro- 
per where the bill is filed by a devisee.(3) 

Where matter of defence exists out of the decree, such as 
length of time,, a purchase for valuable consideration, fine and 
non-claim, or that the plaintiff's interest was assigned, a plea 
is the propeif defence with a demurrer to 'opening the enrol- 
ment.(4) The plea in Hartwell v. Totvnsend, (note,) was. 



(1) The cases of mtitiington v. Attorney General^ Dickens, 616. 
Glover v. Portington, 1 Ch. Cas. 53. Combs v. Proud, Ibid. 54. 
Slingsby v. Hale, Ibid. 122. Kenrick v. BroTon, 3 Br. P. C. 319, and 
Jones V Pilcher, 6 Mumford, 424, are cases of a demurrer alone. Lord 
Redesdale, (p. 166, 3d ed.) and Mr. Beamcs, (p. 306,) concur in this. 
It is adrerted to also by the Chancellor in Webb v. Pell, 3 Paige, 3^. 
I may observe, that the plea and demurrer in the last case was drawn 
by the present yice-chancellor of the first circuit when at the bar, and he 
had determined to demur alone, had the decree been f»lly set forth in 
the bill. But it omitted the very important recital. 

(2) This is lard down as the usual mode of defence. O^Brien v. 
O' Conner, 2 BaU & Beatty, 146. Webb v. Pell, 3 Paige. Gould v. 
Tancred, 2 Atk. 534, 

(3) Slingsby v. Hale, 1 Ch. Ca. 122. 

(4) Lube, 326. Mitford, 291. Hartwell v. Townsend, 2 Br. P. C. 
107. Blunt's ed. Ambler, 229, note. Gorman v. McCulloch, 5 Br. P. 
C.597. 
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among other things, that the plaintiff had assigned or parted V--^v^^ 
with his whole interest under the decree. Where the bill is 
upon new matter, any thing may be pleaded which would have 
avoided the effect of that 'matter, if charged in the original 
bill. The fact of the matter being discovered after decree is 
traversable by plea, though some doubt, Lord Redesdale says, 
has been entertained upon it ; which doubt he himself re- 
moves.(l) 

As, by our practice, the application would be upon notice, it 
can be very rare that the question as to the period of discovery 
will not be settled upon the hearing of the petition. If 
this is uncertain, either an inquiry would be directed, as before 
suggested, or the issue made upon the plea In Gould v. Tan- 
cred, Lord Hardwicke dismissed the petition, chiefly on the 
ground that it was disproved that the matters had come to the 
party's knowledge after the master's report. How the evidence 
was obtained does not appear. 

It is well observed that a bill of review upon the discovery 
of new mSitter, and a supplemental bill of the same nature being 
exhibited only by leave of the court, the ground of the bill is 
generally well considered before it is brought ; and therefore 
in point of substance it can rarely be liable to a demurrer. But 
if brought upon new matter, and the defendant should think 
the matter not relevant, probably he might take advantage of 
it by way of demurrer, although the relevancy ought to be con- 
sidered at the time leave is given to bring the bill.(2) 

For the form of a demurrer and plea, see Appendix, No. 210. 

If the decree is pleaded, it is proper to enter an order of re- 
ference under the 48th rule. In Webb v. Pell, this was done 
pursuant to the then 19th rule. See the master's report in 
that case. Appendix, No. 211. 

If the bill has assigned errors of law, and the plea and Effect of de- 
demurrer are allowed, an order to that effect is made, and that ^^^^^' 
the bill be dismissed.(3) There is then an end of the suit, as 



(1) On Pleading, p. 292. The doubt arose because the leave of the 
court bad been given. I incline to think the application in England is 
upon notice. See Smith's Practice, vol. 2, p. 53, and Wilson v. Webb, 
2 Cox's Ca. 3. 

(2) Smith's Pract. vol. 1. 58, and see Lube's Pleadings, 328. 

(3) Webb V. Pell, ut supra. 
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no fresh bill will be permitted after demurrer allowed.(l) If 
the demurrer or demurrer and plea are overruled, the usual 
decree is, that the original decree be reversed and the errors be 
allowed.(2) This may be the order in a very simple case ; but 
in many instances there may be merely variations in the 
decree ; and in others, consequential directions may be neces- 
sary. Lord Hardwicke states that if the demurrer is overruled, 
the plaintiffs are at liberty to read the bill and answer or any 
other evidence as at a rehearing the cause, being now equally 
open.(3) The case was one of a demurrer for errors on the 
face of a decree. 

If the bill is brought for newly discovered matter, and a 
demurrer or plea and demurrer are overruled, it is laid down, 
that the defendant must answer, as fact is in issue.(4) The 
case will proceed upon such a bill as upon an original bill. 

It seems that an affirmance of a decree by the court of errors 
will bar a bill of review for any error which existed on the face 
of the decree, though it was not examined into by the court.(5) 

So a reversal of a decree, and directions what decree to enter, 
will bar a bill of review to inquire into errors on the face of the 
decree, but not noticed.(6) 

It is a question, however, whether such a bill may not be 
brought after an appeal is decided, upon the ground of newly 
discovered matter.(7) 



(1) Denny v. Filmore^ 1 Vernon, 135. Pitt v. Arglass, Ibid. 44L 
Woots V. Tucker, 2 Vernon, 120. 

(2) Cook V. Bamjield, 3 Swanston, 607. Lord Nottingham adds, 
" And no further answer or hearing needs per course de court?^ This 
must however depend upon the nature of the cause. See Catterall v. 
Purchase, next note. 

(3) Catterall v. Purchase, 1 Atk. 290. S. C. West's Rep. 447- 

(4) Cook V. Bamfield, ut supra. 

(5) Mitford, 88. Lyon v. Merritt, in Ch. 8th April, 1837: Post chap. 
24, §l,.sub. 10, n. Brewer v. Bowman, 3 J. J. Marshall's Rep. 492. 

(6) Cases in the last note. 

(7) Barbon v. Searle, 1 Vernon, 416, Needier v. Kendall, Rep. 
Temp. Finch, 468. 
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SECTION I. 



APPEALS TO THE COURT OF* ERRORS. 



The court consists of the President of the Senate, the Sena- Memben. 
tors, Chancellor, and Justices of the Supreme Court.(l) The 
whole number is 37. The Senators and Justices of the Supreme 
Court compose the court for the decision of appeals, the Sena- 
tors and Chancellor for the determination of writs of error. 
Even under the present constitution the legislature has power 
to regulate the proceedings of the court.(2) This power has 
been exercised, and various provisions adopted, which will be 
noticed in their proper places. 

Writs, and process of the court, shall be signed by the clerk, 
and tested in the name of the President of the Senate.(3) 

Sessions of the court may be held at the capitol in Albany, at 
such times as the court shall, from time to time, direct, but not 
more than two such sessions shall be held during the recess of 
the legislature in any one year.(4) The court may hold the 
terms which shall be held in the interim of the sessions of the 
legislature, either in the city-hall at New- York, the capitol in 
Albany, or the academy in the city of Utica, as the court shall, 
from time to time, direct.(5) The governor has also power to 
change the place of meeting of the court, if he shall deem it 
requisite, by reason of war, pestilence, or public calamity, or 



2 

Process. 

3 

Sessions. 



(1) Constitution, Art. 5, 1. 

(2) By the Chancellor, 2 Wendell, 818. 

(3) 2 R. a 165, § 9. (4) Ibid. 164. § 7. 



6)) idbl. 8. § 
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""^--^^"v^^^-^ the danger thereof. And a similar power is given to the court 

4 after a session has commenced.(l) 

Regulation of By the 33d general rule of the court, in cases not already pro- 
vided for, the practice of the court upon appeals shall be con- 
formable to that of the House of Lords in England, when sit- 

5 ting as a court of appeals, until further order. 

appSii**^ '""^ ^^^ right of appeal is, as a general rule, confined to the par- 
ties to the original cause. A person not a party to the record, 
though interested, will not usually be permitted to interplead 
by an appeal.(2) 

This rule has, however, been relaxed in cases of a pressing 
nature.(3) A person who is party to the order, though not 
upon the record, may appeal ; such as a purchaser under a 
decree, or a creditor coming in before the master to establish 
his claim.(4) 

An appeal cannot be sustained by a mere volimteer for the 
benefit of another. It cannot be sustained by a person who 
cannpt be injured by the alleged error of the judge, unless such 
person is the legal representative of a party who may be injured 
thereby.(5) No one can prosecute a suit in chancery, either 



(1) 2 R. S. 291, § 98, 102. 

(2) Palmer on Appeals, 6. Corporation of Ludlow, ^c. v. Green- 
house, 1 Bligh. N. Series, 73. Lord Powis, asserting that he was enti- 
tled to name the trustees of the charity in question in the cause, had 
made himself party to the appeal. It was declared by both Lord Redes- 
dale and Lord Eldon, that the petition as to him ought to be dismissed, 
not being a party below. 

(3) In Boot V. Stuyvesant, Oct., 1838, the counsel of a mortgagee 
upon the property in controversy, and who was not a party, was heard 
upon the argument of an appeal. No objection, however, was made, 
and the case therefore is no decision. He presented a petition, setting 
forth his interests and submitted a written argument. Oliver v. Con- 
way, May, 1817. Palmer's Pract. House of Lords, p. 6. 

(4) Rider v. Earl of Gower, 6 Br. P. C. 148. Earl of Winchelsea 
V. Garretty, 1 Mylne & Keene, 253. 

(5) /?€wi v. Vanderheyden, 5 Cowen, 720. The appellant had ap- 
pealed from a decree of a surrogate establishing a will. There was a 
widow, and the appellant was a brother of the half blood, presumptive 
heir at law; but the wife was left enceinte. Before the appeal was 
brought the child was born. All the interest of the appellant was ex- 
tinguished by this, whether the wilLwas sustained or defeated. He 
could not have claimed even if the child had died, and the appeal was 
quashed by the court of errors. Steele v. White, 2 Paige, 4^. 
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by appeal or otherwise, who is not interested in the subject Vs.>^*\r"v^ 
matter ; although there may have been an interest when the . 
suit was commenced, if such interest is terminated during its pro- 
gress, his right to interfere further in the litigation is at an 
end.(l) 

It cannot be objected, on an appeal , by a party who has no inte- 
rest in the question, and is not guardian of an infant, that such 
infant should have been a defendant, instead of a complainant(2) 

An appeal can be taken by a party only from such parts of 
the decree as affect him ; he cannot question another portion 
which does not bear upon his rights or interests.(3) Any one 
of several parties against whom a decree is rendered may 
appeal from it.(4) g 

The court has full power to correct and redress all errors Extent of 
that may happen in the court of chancery.(5) Upon any order pcaig. 
or decree being brought into this court by appeal, the court 
shall examine all errors that shall be assigned or found in such 
order or decree, and shall hear and determine such appeal, and 
all matters concerning the same; and shall have power to 
reverse, ajBirm or alter such order or decree, and to make such 
other order or decree therein as justice shall require.(6) 

Much difficulty has arisen as to the orders from which an whatoiders 

appeal will lie. are appealable. 

The very comprehensive language used in the old law has 
been omitted in the Revised Statutes. It was, " that all per- 
sons aggrieved by any sentence, judgment, decree or order, of 
the court of chancery, may appeal from the same, or any pcurt 
thereof." There hav^e been various decisions upon the extent 
of the right to appeal. 

No appeal will lie from an order or decree entered by de>- 
fault.(7) The court will not, in such a* case, entertain the 
appeal, although the same question may have been argued 
before the same court below in a different cause, and judgment 
pronounced, and written reasons delivered.(8) 



(1) Idley V. Brown, II Wendell, 238. (2) Ibid. 

(3) Ibid. 227. 

(4) Johnson v. Johnson, 1 Dana, 366*. 
(6) 2 R. S. 166, § 24. 

(6) 2 R. S. 167, § 27. 

(7) Kane v. Whittick, 8 Wendell, 219, and the cases there oiled. 

(8) Henry v. Cuyler, 17 Johns. 469. 
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And so entirely does the court of errors cany out the princi- 
ple, that its authority is only to revise and correct a deliberate 
decision of the inferior courts, that it will not permit a point to 
be made which was not made in the court below.(l) 

It has been doubted whether an appeal would lie from an 
order dissolving an injunction. There are, however, instances 
of such an appeal.(2) 

An appeal from an order refusing to dissolve an injunction 
has been expressly sustained.(3) And the supreme court was 
of opinion, that an appeal would lie from a decision refusing to 
grant an injunction.(4) 

The judges who delivered opinions in Beach v. The Fulton 
Bank, expressed their sense of the difficulty of stating any de- 
finite rule upon the subject as to what orders were appealable. 
Marcy, J., said, that the test was not whether the order was one 
which was granted or refused in the exercise of the discretion of 
the court, because the court of errors, in repeated instances, has 
refused to restrict itself by this consideration, and in several cases 
has sustained appeals on orders emanating from the discretionary 
power of tlie court. He appears to consider, that no general 
rule had been, or ought to be declared ; each case should depend 
upon its own characteristics, that the right was highly prized 
and valuable, and an unnecessary restriction upon its exercise 
would interfere with the administration of justice. 

Sutherland, J., agreed substantially in this view. He stated, 
that whenever a motion is made to dismiss an appeal, the ques- 
tion should be, is the order such as materially afiects the merits 
of the cause. If so, the appeal should be sustained, and the 
inquiry should be not into the merits of the cause, but on the 
abstract question, whether the order will probably affect the 



.(1) Ibid. See also Campbell v. Stokes^ 2 Wendell, 137. See post, 
subdivision, 39. 

i (2) Young V. Grundy, 6 Cranch, 51. See this subject, fully examined 

I by Marcy, Justice, in Beach v. T%e Fulton Bank^ 2 Wendell, 230. 

I The important case of Simeon v. Hart, 14 Johns. 65, came up on an 

appeal from an order dissolving an injunction. So, the case of 

\ Martin v. Dwelly, 6 Wendell, 11. There was such an appeal in Wood 

V. Dwight, 7 Johns. C. R. 295, though I do not find that it was prose- 
cuted. 

(3) McVickar v. Wolcott, 4 Johns. Rep. 510. 

(4) Hoyt v. Gelaton, 13 Johns. Rep. 140. 
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Ineiits, The chancellor used yet more comprehensive lan- 
guage. <* The true question he conceived to be, is the order 
such as that the party may be aggrieved by it. He could hardly 
imagine any order of the court which did not affect the merits 
of the case, either directly or indirectly. Initiatory orders 
might be an exception. Where a party is aggrieved, or may be 
aggrieved by an order, he has a right to appeal." 

In the subsequent case of Chapman v. Hamersley^ 4 Wen- 
dell, 173, it was held, that an appeal would not lie from an 
order directing a sale of the property in litigation, and that 
the money be brought into court. J. Marcy said the order 
could not affect the merits, and related only to the preser- 
vation of the property. It had been asked for in the appellant's 
hill, to be made after the accoimts were taken. The appeal 
was dismissed. 

In Williamson v* Hyer^ 4 Wendell, 170, an appeal was dis- 
mi^fsed from an order refusing to rehear a motion for instruc- 
tions to a master as to the e]Samination of a witness. J. Marcy 
doubted if an appeal could lie from any order refusing a rehear- 
ing. The circumstances must be very strong. He also ques- 
tioned whether the order refusing those instruxitions could be 
appeded from. The matter could come up on exceptions. 

In Rogers v. Paterson^ 4 Paige, 450, a cause had been re- 
mitted from the court of errors decreeing a transfer of securities 
and payment of money by a complainant to the defendant. 
The decree was entered. TThe complainant died. The suit 
was revived at the instance of the defendant against his 
executors. And the chancellor held that an appeal would 
lie from the order of revival. 

The provisions of the Revised Statutes as to when an appeal 
shall be a stay of proceedings, do not, it is supposed, prevent the 
fecurrenoe of the question as to what orders are appealable. ^The 
first series of ijeetions [80 to 86 inclusive] relate to the bond or de- 
posit requisite to make an appeal at all eflSsctual^ and to the condi- 
tions on which^(as to certain orders or decrees directing certain 
specified acts), an appeal shall stay proceedings upon such orders 
or decrees, and the subject matter embraced in them. These 
provisions of course show that all such orders are appealable. 

Then the 87th provides that where the cause is for certain 
purposes, asthe payment of money, ifcc, and an appeal is takefn 
from any interlocutory order made ip such ^aus^^ the court of 

VOL. 11. S 
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^^^^/'^^ chancery may require such things to be done by the appellant 
as are required to be done by him, in similar cases, upon an ap- 
peal irom a final decree. 

By this I understand interlocutory orders not directing the 
specific thing to be done, (for such an order is provided for in 
the preceding sections), but any other order in the cause. 

Yet this provision seems intended to check appeals for the 
sake of delay, and to increase the security of the party obtain- 
ing the order, and not to pronounce that if such provisions are 
complied with any interlocutory order is appealable. 

The 89th section is indeed comprehensive — that in all cases 
not provided for in the statute, the filing and perfecting an ap- 
peal, by giving bond for the payment of costs, shall stay all pro- 
ceedings in the court of chancery upon the order and decree, 
and the subject matter thereof except in the three cases speci- 
fied. Still even this clause appears to do no more than to per- 
fect the system as to the efiect of an appeal as to staying pro- 
ceedings. The question as to the nature of the order seems 
untouched, and to be left to the appropriate tribunal, the court 
of errors.(l) 

An appeal does not lie from an order for payment of costs 
where the giving such costs is discretionary, except it be for the 
general costs of the cause. In the latter case, the appeal must 
be made in fifteen days after notice given to the party or his 
solicitor of such decree.(2) 

But where a party appeals upon a substantial ground, the ap- 
pellate court may vary the decree as to costs although the ap- 
pellant fails.(3) 

And where costs are given contrary to statute, or are refiised 

to a party who is entitled to them as matter of strict right, an 

g appeal will lie.(4) 

Time for ap- Appeals from final decrees must be made within the same 

Sttl decree" "time after the enrolment of such decree, as is prescribed for 

bringing writs of error upon judgments at law subject to the 

same exceptions and provisions in favor of persons under dis- 



(1) Woodv.Dwight,7 Johns. C.R. 295. 

(2) Winslow V. ' Collins ^ 3 Paige, 88. Ftdton Bank v. New- York and 
Sharon Canal Company, 4 Paige, 126. See also Coneter v. Ewing^ 
1 Molloy, 19, and Rogers v. HoUy, 18 Wendell, 350. 

(3) Winslow V. Collins^ ut supra. 

(4) Svloid V. MiU^r, 4 Paige, 473. 
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ability at the time of rendering such decree, and subject to the '^--^'V*"*^-^' 
same restrictions, except where provision is otherwise specially 
made by law.(l) 

That period is fixed by the statute at two yeaTS.(2) The ex- 
<;eptions sure — ^where the person against whom the judgment is 
made is within the age of twenty-one years, or insane, or im- 
prisoned on any criminal chai^, or in execution upon some 
conviction of a criminal offence for any term less than for life, 
or is a married womanv(3) 

The time during which such disability continues shall not 
be deemed any portion of the time limited for bringing the ap- 
peal, but such person may bring it, within two years after the 
disability is removed.(4) 

If the party entitled to appeal should die during the continu- 
ance of any such disability, his heirs, de^sees, executors, or 
administrators entitled to prosecute the appeal, may appeal at 
any time within two years lifter such death.(5) 

The existence of any disability shall not authorize an appeal 

after the ^xpiratbn of five years from the enrolment of the 

decree.(6) 

These provisions have been chiefly adopted from an order of 

the House of Lords, of the'24th of March, 1725.(7) That order 
limits the time for appealing to five years from the signing and en- 
rolling the decree. It has, however, been decided that where 
a decree had been pronounced more than twenty years, but 
was enrolled within five years before the appeal, the appeal 
would not lie.(8) 

The time for appealing from interlocutory orders or decrees, Time for ap- 
including decrees for the general costs of the cause, is fifteen uaisutoiy or- 
days after notice of such order or decree shall have been given *^**^**- 
to the party or his solicitor.(9) 

There is a variation in the language of this section from 
that used in the section respecting appeals from a vice-chancel* 
lor. (2 R. S. 179, § 59,) In the latter it is u/ter notice of the 



(1) 2 R. S. 605, § 78; (2) 2 R. S. 594, § 21. 

(3) Ibid. § 22. (4) 2 R. S. 595, § 22. 

(5) Ibid. § 23. (6) Ibid. § 24, 

(7) Palmer's Pr. House of Lords. 

(8) Stnythe v. Clay, 6 Br. P. C. 396. Also EdwanU v. Carrol, ciud 
405. 

(9) 2 R. S. 005, { 79. 
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v.-^^^'v-^ order — ^the words << shall have been given to the party," being 
omitted. 

It is settled by several decisions upon appeals from a vice- 
chancellor, that the order takes effect after notice of its being 
entered ; not from the time of its being pronounced, althoug^i 
the solicitor or party should be present. And that if the appel- 
lant enters the order he has notice from the entry. The ad- 
verse party need not give him a formal notice.(l) 

These decisions are even more applicable to appeals from the 
chancellor, than to those from a vice-chancellor, from the use 
of the phrase " shall be given to the party." Indeed even as 
to the party entering the order, it would be open to question 
whether in order to limit his right the notice should not be 
given by the adverse party. At least it would be prudent to do so. 

In Jenkins v. Wild^ 14 Wendell, 644, a decree had been 
entered on the 12th September, 1834, and the appeal filed the 
25th October, 1834. The question was if the appellants had 
notice of it more than fifteen days previously. 

No written notice had been given to the a|^llants. It was 
held that notice in the section as to appeals to the court of errors 
does not mean knowledge, but a regular formal notice to be 
given. " This notice hiust be given, and implies a positive act 
of the party in whose favor the decree is made, to limit the 
tight to appeal. Possibly the party entering the order or de- 
cree would be estopped as in 4 Paige, 273, from alleging that he 
had no notice of his own acts. The statute does not require 
notice to be given to the prevailing party." The motion to 
dismiss the appeal was denied. 

Where then a party enters an order himself, and there is no 
doubt of his being the prevailing party, he would be probably 
bound. But there are many cases of a complexity of success, 
where it may be advisable for the party entering the order, and 
generally successful, to appeal. I think it most safe for the 
opposite side to serve a notice even in this case, if he would 
insure the limitation of the time to appeal. 
Distinction be- This is a matter of much importance, as the time for appeal- 
creeland tltir" '^^^ ^om an iuterlocutory decree is but fifteen days. 

iocutory orders. 



(1) Eldridge v. Howell, 4 Paige, 458. North Amerieafi Coal dm- 
pany v. Dyetij 4 Paige, 275. 
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It perhaps may be stated as the rule in our court that no de* 
cree is final upon this question of appeal, but such as settles all 
points in controversy, and terminates the litigation. 

In Waters v. Travis, 1 Johns. C. R. 88, the bill was for a 
specific performance for the sale of land, and an account. The 
plaintiff had taken possession and made payments. The de- 
fendant had recovered in ejectment. In 1908, the court decreed 
a conveyance, and directed an account of the payments, d&c, 
the quantity of land to be conveyed, and reserved the question 
of costs. This decree was appealed from, and affirmed, (9 Johns. 
Rep« 460). In 1813 the master reported a small balance due, 
and by a decree of 31st May, 1813, a conveyance was decreed 
upon that amount being tendered. The decree was silent as to 
costs, but in October following, they also were decreed. There 
was a rehejEtring ordered as to this decree for costs. The chan- 
cellor held it clear that the decree of May, 1813, was the final 
decree in the cmise, made upon the leport ascertaining the land 
to be conveyed, and the balance to be paid. It was the final 
end and closing of the controversy. The decree of 1808 could 
not be so regarded, for though the right to a specific performance 
was declared generally, yet the extent of that right, and the 
conditions upon which it was to depend were not ascertained ; 
and decided it could not be reheard for costs. This was 
affirmed by bourt of errors, 12 Johns. EUsp. 500. See Justice 
Piatt's opinion, p. 608. 

The case of Jaques v. the Methodist Church, 17 Johns. 
Rep. 549, (3 Johns. Ch. Rep. 77, 120^) is important upon this 
head. The first decretal order in June, 1815, declared certain 
principles, and directed an account to be tak^i upon them : 
that a certain settlement was valid, tiiiat the defendant should 
account for all the personal estate of his wife come ,to his hands ; 
for the rents and profits of real estate, that he i^ould have no 
allowance for maintenance of his family, and that certain real 
estate should be sold, and the proceeds distributed according to 
the will of Mrs. Jaques, and other directions. The cause again 
came before the court upon exceptions to the report. Some 
were allowed ; others disallowed. Upon the consideration of 
these exceptions, the chancellor. determined that a feme covert 
was to be considered a feme sole as to her separate estate, only 
to the extent of the power given by her marriage settlemeilt. 
The report was re-co3Xutnitted and am^ded pursuant to the 
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directions. On the 16th June, 1818, the cause came on for 
hearing on the reports and equity reserved, when a final de- 
cree was made directing the payment of certain sums, and of 
costs. From this decree an appeal was made. A preliminary 
objection was taken that it was meant to bring in review all the 
interlocutory orders and decrees in the progress of the cause, 
made fifteen days before this appeal was filed. On the other 
side it was argued that a decree which determined the merits or 
principles of a cause was a final decree. So there might in a 
cause be several final decrees. It was held, [Spencer, Ch. J.] 
that the final decree was that of the 15th June, 1818 : after the 
decree of 1815, facts were to be ascertained; and this was neces- 
sary before a final decree could be made. 

This case is very illustrative of the doctrine of the court as 
to the effect of an appeal from a final decree, upon previous 
orders or decrees. The decree of June, 1815, determined that 
the deed of September, 1805, was a valid settlement, and secured 
the property to the separate use of Mary Jaques. A point was 
made in the court of errors that it was invalid, and was ex- 
amined and passed upon in that court. The case in form came 
before that court upon the appeal firom the decree upon excep- 
ti(Mis to the report, depending upon the question of a married 
woman's power over her separate estate. Still it is obvious that 
this question involved that of the settlement, for if that was 
void, there was no separate estate to give rise to the contro- 
versy. 

Again, the decree of 1815 refused any allowance to the de* 
fendant for family expenses out of capital of his wife's property, 
on the foot of any general agreement. (3 Johns. C R. 85, 86.) 
This was reversed by the court of errors ; the agreement estab- 
lished, and the husband allowed his advances. 

A careful examination of this case will show, that every 
point of law arising upon the decree appealed from, viz. that of 
June, 1818, arose upon the decree of 1815, was then settled; 
and coijld have been determined by the court of errors upon an 
appeal. I refer to the very careful and able opinion of O'Neall, 
J., in the case of Price v. Nesbit, 1 Hill's Ch. Rep. 454, for a 
full view of this case. 

In Price v. Nesbit, a decree had been made by Chancellor 
James, declaring a party responsible for certain negroes and 
their hire, and as the defendant had sold all the negroes but one, 
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<< that he deliver up that one, pay for the others according to 
their value at the time of purchase, and for their hire, and that 
it be referred to the commissioner to ascertain the value of the 
negroes and their hire." This decree was made in 1822, and was 
affirmed by the court of appeals. 

Upon the reference it appeared that the plaintiff had received 
his full share of the estate including the price of the negroes 
sold. He submitted the point, if the plaintiff could again re- 
ceive the value ; but reported the amount of hire and value. 
Chancellor Dessaussure decreed, that the plaintiff must account 
for what he had received of tl^e estate, and sent the report back. 
Upon a report of the commissioner asking directions as to taking 
such account. Chancellor Harper confirmed the report of value 
under Chancellor James' decree without re^rring it back to 
carry into execution the decree of Chancellor Dessaussuie. 
From this the appeal was brought. It was decided that the de* 
cree of the court of appeals was not a final decree, and there- 
fore, that that decree was examinable by the court below upon 
the appeal before it, and that court held that the original decree 
of Chancellor James was manifestly erroneous, and set it aside. 
See also Harrison v. Jenkins^ cited in the principal case. 

The extent to which this case went as to the power of the 
court below, may be open to serious objection ;(1) but it is very 
strong as to the nature of a final decree and the power of the 
appellate court. 

See also Reid v. Vanderheyden, 5 Cowen, 719. 

In Kane v. Whittick, 8 Wendell, 224, J. Sutherland said, 
^^ A decree does not become final, because it settles one or more 
of the material questions involved in the case, if aoiy other 
material fact or question remains undisposed of," 

In that case a decxee was made in 1828, declaring that a deed 
absolute in terms was intended to be a mortgage, and was ad< 
judged to be such, and ordering a reference to a master to 



(1) Lyon V. MerritL In chancery I8th April, 1837. The Chancellor 
—This court has no power to rehear and modify an order or decree 
which has been affirmed upon appeal to the court for correctioD of 
errors upon the point as to which the rehearing or modification is 
sought, unless the right to alter or modify was reserved in the original 
decree or order, or in the decree of affirmance. See McNeil v. Cahill, 
3 Bligh, N. S. 310. 
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state an i&ccount consequent upon such decision. The master 
made his report,* finding a certain sum due from the defendant. 
This was confirmed ; and a decree of pa3rment and for execution 
made in 1829, upon the default of the defendant. From this 
an appeal was filed, as well as from the decree of 1828. 

It was held that, the decree of 1828 was interlocutory ; though 
it decided the main point in controversy between the parties, 
yet it left the amount for which the deed was given unascer- 
tained. And a final decree could not be made until the coming 
in of the report That decree not being appealed from in fifteen 
days, could not now be considered, unless opened by the appeal 
from the decree of 1829. This last was by default, and no ap- 
peal lies firom a decree by default or consent.; as therefore the 
appeal could not^ sustained from either decree separately, it 
could not be supported by making the appeal from the two in 
connection. 

In the case of Harvey v. Branson^ 1 Leigh, 108, the court 
had passed upon and settled all the rights of the parties, de- 
claring their proportions of the property in question, and ap- 
pointing commissioners to sell the same, and distribute the pro- 
ceeds, with liberty to apply to change the commissioners or for 
a partition of the subject, instead of a sale. This wfis held a 
final decree. Brooke, President, said — ^ All the reservations 
were simply provisions for the execution cf the decree, as one 
final and conclusive, not reservations of any points for future 
consideration and decision." Of the same character i& the ease 
of JR«y V. Lawy 3 Cranch, 179, in which it was held that a de- 
cree for the sale of mortgaged premises was final ; which be- 
yond a doubt it is in our state. 

In Thornton v. Fitzugh, 2 Leigh, 209^ Cajrr says, the 
cases take this distinction, diat where any thing is reserved by 
the court for future adjudication, in order to settle the matters in 
controversy, the decree is interlocutory ; but where upon the 
hearing all these matters are settled by the decree, such decree 
is final, though much may remain to be done before it can be 
completely carried into execution, and though to eflfectuate such 
executions, the cause is retained, and leave given to apply for aid. 

See also Price v Nesbit, ante p. 22. 

In the case of Jenkins v. Wild, 14 Wendell, 539, Ch. Jus- 
tice Savage concluded that there was a test of the question 
whether a decree is final or interlocutory, arising from the 
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language of the present statute. He notices that appeals from 
final decrees are now to be made within the same time after 
the enrolment of such decree^ as prescribed for bringing writs 
of error. The language of the act of 1813, was — within five 
years after the making the decree. " That the term enrol- 
ment is applicable to a final decree only. It seems to follow 
that none are final unless capable oi enrolment. All others are 
interlocutory, fliough they decide the principle in controversy. 
That a decree which refers any matter to a master, where facts 
must be ascertakied, and a repo^ must be made before the 
rights of the parties are completely and finally settled, was par- 
ticularly an interlocutory decree." 

I understand the chief justice to say that the question is not 
whether a decree ha» been ^iroUed, but whether it could be 
enrolled. 

There were in that case first a bill for partition, next a bill of 
foreclosure by a defendant in the first bill upon a mortgage 
given by the complainant on his fourth part, and another bill 
of foreclosure by the same defendant against a co-defendant. 
Another bill of partition was filed by a defendant in the first suit 
of other lands. The bills of foreclosure were taken as confessed, 
and the amounts reported. A bill of review was filed stajting 
errors in the accounts, for securing the balance of which the 
mortgages were given. A report was made of a large sum due 
to the mortgagee besides his mortgage money. Then a decree 
was made that the property comprised in the first partition suit 
be sold, and afier certain payments of liens, d&c, the proceeds 
be brought into court; that partition be made of the property in 
the other suit, specifying the rights of the parties, subject to the 
mortgages ; that the premises be sold at the same time, under 
the several decrees of foreclosure and partition : the defendant 
mortgagee be paid half the proceeds, his mortgages out of the 
other half, and the residue brought into court. That the 
master restate the accounts, and on confirmation of the report 
either party might apply. The bill of review was dismissed 
with costs. An appeal was entered from this decree, which 
was made in all the suits* 

The chief justice held that the decree dismissing the bill of 
review could have been enrolled, and was final ; and in all 
other points the decree was interlocutory. 

It is reported to have been said by Lord Hardwicke, that a 

VOL. II. 4 
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^^--^"v^'^^ decree for an account was never enrolled.(l) The contrary is 
however clearly established.(2) 

Upon a bill of interpleader a decree that the bill is properly 

. filed is a final decree within the statute. It is the only decree 

j^ which the complainant is interested in obtaining.(3) 

Appei»». How The party appealing must within the time prescribed, de- 

™* ** liver to the register, assistant register or clerk with whom the 

decree or order is entered^ a written notice stating that such 

decree or ordfer, or some particular part tliereof, to be specified 

in such notice, is appealed from.(4) See Appendix, No. 212. 

Within eight days thereafter he must serve a like notice on 
the solicitor of the adverse party, or the appeal shall be con- 
sidered as waived.(5) There is no provision in the statute as 
to service of such a notice upon the solicitor, but it is a regula- 
tion of the court of chancery.(6) 
b' nd Within the time allowed for the appeal, the appellant must 

also make the deposit, or file the bond required to be given as 
security for costs.(7) 

By the 80th section of the act, an appeal shall not be effec- 
tual, for any purpose until a bond in a penalty of at least two 
hundred and fifty dollars, with sureties to be approved by such 
officer of the court of chancery as the chancellor shall designate 
for that purpose,, be given to the adverse party, conditioned for 
the diligent prosecution of such appeal, and for the payment of 
all costs and damages that may be awarded against the appel- 
lant thereon ; or until the appellant shall have deposited the 
sum of two hundred and fifty dollars, with the register or as- 
sistant register, to be applied, under the direction of the court, 
for the payment of all costs and damages that may be awarded 
against the appellant on such appeal. 

See the form of the bond, Appendix, No. 213. 

The bond may be approved of by any vice-chancellor or in- 



(1) Stanton v. Oldham^ 2 Atk. 385. 
• (2) Parker v. Downing^ 1 Mylne & Keene, 635, and cases. 1 Eagle 
& Young, 755. 

(3) Atkinson v. Manks, 1 Co wen, 691. Such was the rule laid down 
by J. Sutherland. He does not however place bis opinion upon it 
entirely, considering that the first decree made to this point, was ex- 
aminable uivler the appeal from the final decree. 

(4) Rule 117. (5) Ibid. 

(6) Eldrige v. Howell, 4 Paige, 458. (7) Rule 117. 
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junction master, or by the register, assistant register or clerk, 
with whom the appeal is entered. His approbation must be 
endorsed upon it.(l) 

The assistant register or clerk is not authorized to approve 
of a bond on an appeal entered with the register. It must be 
approved by a vice-chancellor, injunction master, or the officer 
in whose office th6 appeal is to be entered. This approval by 
a proper officer designated by the court, being a statutory pro- 
vision, is a formality which the court cannot dispense with in 
appeals to the court of errors.(2) But hs to appeals from a 
vice-chancellor, it is a provision by rule of court merely, and is 
an irregularity which may be corrected, or may be waived by 
the adverse party.(3). 

It must be executed by at least two responsible sureties, who 
are residents of the state and householders.(4) 

If the officer is not personally acquainted with the sureties 
oflFered and satisfied of their responsibility, he should require 
them to justify in at least double the amount of the penalty of 
the bond, as required by law. He should examine them as to 
the nature of their property and place of residence. And in 
cities should require a specification of the number of the house 
occupied by them, and the street in which it is situated.(5) 

For the form of such affidavit, see Appendix, No. 214* 

The affidavit should be annexed by the officer to the bond, 
and filed with it.(6) 

The appellant need not join in the bond.(7) 

The solicitor for the appellants may be a surety in the 
bond.(8) 

The officer should approve of the sufficiency of the sureties 
as well as of the form and execution of the bond. He should 
also state in his certificate of approval, that each of the sureties 
is worth double the amount of the penalty of the bond over and 
above all debts and responsibilities.(9) 



(1) Rule 116. (2) Bogers v. Patterson, 4 Paige, 453. 

(3) Hawley v. Bennet, 5 Paige, 104. 

(4) Van Wezel v. Van Wezel, 3 Paige, 38. 

(5) Ibid. (6) Ibid. 

(7) North American Coal Co. v. Dyett, 4 Paige, 274. 

(8) Studwellv. Palmer, 5 Paige, 57. 

(9) Eldrige v. Howell, 4 Paige, 459. 
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See the form of such certificate, Appendix, No. 215. 

A master who has acted a3 solicitor or counsel in the cause 
or matter in which the appeal is taken, or whose law partner 
has thus acted, cannot regularly approve of the bond. But here 
also liberty will be given on appeal from a vice-chancellor to 
amend, by filing a new bond tmnc pro tunc, or by procuring the 
same bond to be approved of by the proper officer.(l) 

But it is presumed that no such relief can be ^ven in this 
court upon appeals to the court of errors.(2) 

There is a general provision in the Revised Statutes of 
importance upon this subject. It is enacted(3) that whenever 
a bond is or shall be required by law to be given by any person, 
in order to entitle him to any right or privilege conferred by 
law, or to conmience any proceeding, it shall not be necessary 
for such bond to conform in all respects to the form thereof 
prescribed by any statute ; but the same shall 1oe sufficient if it 
conform thereto substantially, and do not vary in any matter to 
the prejudice of the rights of the party to whom or for whose 
benefit such bond shall have been given. 

If the bond is defective In any respect, the court, officer, or 
body who would be authorized to receive the same, or to enter- 
tain any proceedings, in consequence of such bond, if the same 
had been perfect, may, on the application of all the obligors 
therein, amend the same in any respect ; and such bond shall 
thereupon be deemed valid from the time of the execution 
thereof.(4) 

Perhaps the court of errors coifld remedy the defective exe- 
cution of a bond under this provision. 
Dcposite, &c. The a^Jellant instead of a bond may deposite the sum of two 
hundred and fifty dollars with the register or assistant register 
to be applied under the direction of the court, for the payment 
of all costs and damages that m^,y be awarded against the 
appellant on such appeal.(5) 

But the deposit shall not be required in cases where a bond 
for the payment of costs on such appeal, shall have been 
given,(6) 



n 



(1) McLaren v. Charrier, 5 Paige, 533. 

(2) Rogers v. Patterson, 4 Paige, 453. 

(3) 2 R. S. 556, § 33, 34, (4) 2 R. S. 556, § 34. 
(5) 2 R. S. 605, § 80, (6) Ibid. § 81. 
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By the Revised Statutes, in particular cases, something more 
must be done to render an appeal a stay of proceedings besides gtay q^ 
the bond or deposite to meet the costs. ccedmgs. 

By the 82d section, if the appeal be from an order or d^ree Money de- 
directing the payment of money, such appeal shall not stay the cf««^- 
issuing of execution or other process to enforce the decree, or 
any proceedings thereon, unless a bond be given by, or on be- 
half of the appellant, to the adverse party, in a penalty at least 
double the sum decreed to be paid, with two sufficient sureties 
(approved as directed in the 80th section) conditioned that if the 
appellant shall fail to prosecute his appeal, or if the same be 
dismissed or discontinued, or if the decree appealed from, or 
any part thereof be affirmed ; then such appellant will pay and 
satisfy the amount directed to be paid by such decree, or the 
part of such amount as to which such decree shall be affirmed, 
if it be affirmed only in part, and all damages which shall be 
awarded against the appellant by the court for the correction of 
errors, upon such appeal. 

For the form of such a bond, see Appendix, No. 216. 

If the decree below directs the assignment or delivery of any Assi^nmentof 
securities, evidences of debt, documents, chattels or things in ' 

action, the issuing and execution of process to enforce such 
decree, shall not be stayed by such appeal, unless the articles 
required to be assigned or delivered, be brought into court, or 
placed in the custody of such officers or receivers as the court 
shall appoint : as a substitute for such delivery a bond may be 
executed in a penalty at least double the value of the articles 
so directed to be delivered or assigned, to the adverse party, 
with two sufficient sureties, conditioned that the appellant will 
abide and obey the order of the court for the correction of errors 
made upon the subject of such appeal.(l) 

The approval of the bond, must be by the officer appointed 
by the chancellor under the 80th section. — By the 116th rule 
such officer is any vice-chancellor, injunction master, or the 
raster, assistant register or clerk with whpm the appeal is 
entered. 

Attention should be given to the decisions before adverted 
to, as to the right of the register to approve the bond when the 
appeal is entered with the assistant register, and e canverso. 



(1) 2 R. S. 606, § 83. 
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'^^->'*v^^^ If the decree appealed from, direct the execution of any con- 
«m[^ o'fcon: veyance or other instrument by any pajty, the issuing and exe- 
Yeyance. cution of process to enforce such decree, shall not be stayed by 
such appeal until the appellant shall have executed the con- 
veyance or instrument directed, and deposited the same with 
the register or assistant register of the court to abide the final 
order and decree of the court for the correction of errors.(l) 
Decree for sale Again if the decree or order direct the sale or delivery of 
^^ f ^^ll^"^ ^^ ^^® possession of any real estate, the issuing and execution of 
process to enforce the same shall not be stayed, until a boiid 
be given with sureties, (as therein before directed)(2) in such 
penalty as the court of chancery shall deem sufficient, condi- 
tioned that during the possession of such real property by such 
appellant, he will not commit or suffer any waste to be commit- 
ted thereon, and that in case such appeal be discontinued or 
, dismissed, or such order or decree be affirmed, such appellant 
shall pay the value of the use and occupation of such property 
from the time of such appeal, until the delivery of the possession 
thereof pursuant to such decree or order.(3) 

It may be observed that the 82d, 83d, 84th, and 85th sections 
differ from the 80th section in this, that the bond must be given 
under the latter section in order to render the appeal effectual 
for any purpose, while under the others, the filing the bond 
makes the appeal valid in every particular, except that process 
may be resorted to for enforcing the decree,- unless the other 
requisitions of the sections are complied with. 

But by the 86th section whenever in the foregoing cases, an 
appeal shall be perfected by bringing into court, or depositing 
pursuant to its order any articles required to be so deposited, or 
any instrument required to be executed, or by the giving of a 
, bond as prescribed, such appeal shall stay all further proceed- 
ings in the court of chancery, upon the order or decree appealed 
from, and upon the subject matter embraced in such order or 
decree. 

The court however may proceed upon any Other matter in- 
cluded in the bill, and not affected by such order or decree. 



(1) 2 R. S. 606, § 84. 

(2) That is to be approved of by the oMcer appointed under the 80th 
section and to be given 10 the adverse party. See ante, p. 26. 

(3) 2 R. S. 606, § 85. 
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In all other cases not provided for by the provisions of the 
statute, the filing and perfecting an appeal, by giving bond for 
the payment of costs thereon, shall stay all proceedings in the 
court of chancery upon the order or decree appealed from, and 
upon the subject matter thereof, except in the cases therein 
mentioned.(l) 

These are 1st. Where the order appealed from directs the 
sale of perishable property. A special order may be obtained 
for the sale after the appeal, and that the proceeds be brought 
into court to abide the decision of the court of errors. 

2d. Where the order appealed from is interlocutory — either 
party may proceed at his own expense, under the direction of 
the court, upon proper cause shown to take testimony in the 
cause conditionally, to be used thereafter in the cause in the 
same cases in which testimony taken conditionally in an action 
at law may be used.(2) 

3d. When the order a{^aled from is for the commitment of 
any person for a contempt, or for the purpose of enforcing the 
rights or remedies oi any party — ^proceedings on such order 
shall be had, notwithstanding such appeal, or the same shall be 
stayed, as the court may direct, on such terms as it shall think 
proper to impose. 

By these clauses, the revisors consider that they have pro- 
vided for every case in which the right of appeal should be 
checked and restrained by conditions, requisite for the protec- 
tion of the successfiil party.(3) There are some cases however 
which. merit consideration, as to whether they are omissions, 
and if so whether judiciously omitted. 

The rule in our court before the Revised Statutes is thus 
stated by Chancellor Kent: That an appeal does stay all pro- 
ceedings on the point appealed from, and if the party wishes to 
proceed, he must obtain an order of the court for that purpose. 



(1) 2 R. S. e07, § 89. 

(2) The taking^ of testimony conditionally is provided for in the act, 
2 R. S. 391. The testimony must be material and the witness must be 
about to depart from the state, or where he is so sick or infirm as to 
afford reasonable gronnds for apprehension that he will not be able to 
attend the trial. This is the phrase of the act. It would of course be 
varied upon an application to this court. 

(3) Notes vol. 3, p. 704. 



32 APPEALS TO THE COURT OP ERRORS. [Ch. 24. 

On the contrary, by the English rule, an application must 
be made to stay the proceedings upon a decree.(l) 

One rule of the English court upon this subject is, that 
where a reference is directed to state accounts, the appeal shall 
not stay it. This rule is rarely deviated from.(2) 

Suppose a case of a decree directing accounts with a pro- 
vision for delivering the possessicm of real estate, an appeal, and 
that bonds have been given pursuant to the 80th and 85th sec- 
tions ; does the appeal necessarily stay the reference ? 

The language of the 89th section appears to decide this 
affirmatively. Except in the cases enumerated, the appeal be- 
ing^ perfected by the bond for costs is to stay all proceedings 
upon the " order or decree appealed from, and upon the subject 
matter thereof." The bond under the 85th section stays pro- 
cess to compel the delivery of possession, and that under the 
80th section stays the proceedings upon the reference. 

But suppose an appeal was taken only from the direction to 
deliver possession of the real estate ; the question would be 
whether the accounts could be taken. If the latter clause of 
the 86th section was^ that the appeal shall not prevent the court 
from proceeding upon any other matter included in the bill, 
and not affected by such order or decree, or by so much thereof 
as is appealed from, no question could exist. 
Petition of ap- A petition of appeal must be filed in the office of the register 
P**'- or assistant register with whom the decree or order appealed 

from is entered, within eight days after entering the appeal 
in the court of chancery, or such appeal shall be considered 
as waived, and that court may proceed, notwithstanding the 
appeal.(3) 

The petition whether filed in the recess or during the sitting 
of the court, shall pray that the decree or order appealed from 
may be sent to the court of errors and filed without delay.(4) 



(1) Green v. Winter, 1 Johns. C. Rep. 81. Huguenin v. Bazeley, 15 
Vcsey, 184. Lewes v. Morgan, 5 Price, 280; Hart v. Mayor of Albany^ 
3 Paige. See Edwards v. Morgan^ 1 McClelland & Young, 258. 

(2) Nerpt v. Bumand, 2 Russell, 56. 

(3) Rule 7 of court of errors. This rule dispenses with the old 
practice of applying for an order to compel the party to file his petition 
of appeal. I presume the court of errors could relax this rule in a pro* 
per case. Certainly the court of chancery could not. 

(4) Ibid. 
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In every such petitidn it shall be sufficient to set forth the V-^V*^-^ 
decree, decretal or other order appealed from, without reciting 
the pleadings in the cause ; and stating that the decree, decretal 
or other order so apjpealed from, or some part thereof, (specify- 
ing what part or parts) is erroneous, and that the same ought to 
be reversed or modified, as the case may ,be.(l) It should be 
signed by one counsel. 

For the form of the petition, see Appendix, No. 217. 

The officer of the court of chancery with whom such what is to 
petition shall be filed, shall make and annex to the petition of ^^JJ °' ^® ^^ 
appeal the decree, decretal or other order appealed from, and when, 
such other order as may be required to be returned to the court 
pf errors, without any of the pleadings, proofs, or exhibits in 
the cause.(2) 

But if the cause has been brought to a hearing, and heard 
prior to the decree or order appealed from, then the officer is 
also to annex a copy of the minutes taken by the Register or 
Assistant Register respecting what was read or used in the 
court below, or offered and overruled on objection, or admitted 
at the hearing.(3) 

The solicitor should be careful that the minutes thus to be 
returned are complete, and contain every thing important for 
him to use in the court of errors. 

Authenticated copies of the pleadings, proofs, and exhibits, or 
such of them as may be relied on by either party, shall be pro- 
duced at the hearing by the parties.(4) 

Th(B party appealing shall, in every case, cause the petition 
of appeal, with the matter to be annexed to the same, to be 
brought into the court of errors, and filed with the clerk 
thereof, by the day mentioned in such petition, or when duly 
prepared by the officer as before directed ; or in default thereof 
shall lose the benefit of such appeal, unless the court shall see 
cause to allow a further day for that purpose.(6) 

The phrase by the day mentioned in such petition, is not 
now very precise, as the petition, by the present rule is, that the 
•decree may be sent to the court "without delay." By the 
former rule(6) the petition was, that the decree be sent to the 



(1) RuIb 8 of court of errors. (2) Rule 9. 

(3) Rule 9 of eoart of errors. (4) Ibid. 

(5) Rule 10. (6) Rule 7. 9 Cowen, 388. 
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• 

"^"-^■V^v-^* court on the first day of the next session thereof, or if filed 
during the sitting of the court, be sent without delay. 

In Irving v. Dunscomb, 2 Wendell, 207, the chancellor says, 
"Here the petition of appeal is in the first instance to be filed in 
the court of chancery. If the court of errors is in session, it is 
returned here immediately with the transcript of the decree, and 
of the minutes of the hearing annexed thereto. But if filed in 
the recess, it is to be returned here on the first day of the next 
session. In the first case, the court is possessed of the cause by 
relation from the time when the petition was returnable during 
the session. And I apprehend it would be regular under the 
26th rule, to enter an order to answer during the recess of the 
court. In the latter case, however, this court are not possessed 
of the cause until the first day of the next session. But in 
neither case can an order to answer be regular, until the petition 
of appeal with the transcripts annexed, is actually returned and 
filed in this court." 
Order to an- On the petition of appeal being filed, the appellant may have 
an order of course, for the respondent to answer the petition in 
eight days after service of a copy thereof, or be precluded.(l) 
If the respondent shall not comply with the said order, he shall 
be precluded from answering the petition, and the appellant 
may proceed to take such decree as the case may require.(2) 
The order to answer cannot be entered until the petition with 
the transcript annexed, is actually returned and filled in the 
court of errors.(3) 

It may be entered at any time by the clerk of course, in the 
minutes of the court, upon the written request of the solicitor 
at the peril of the party entering the same, with the like force 
and efiect as if entered by direction of the court during its ses- 
sion.(4) For the form of this order, see Appendix, No. 218. A 
copy of the rule to answer, must be served upon the solicitor of 
the respondent. If none is employed, the service must be on 
the respondent personally.(5) It is not snflicient that the re- 
spondent's solicitor has been served with the petition of appeal ; 
the order to answer must be served.(6) Although it is stated 
by the learned counsel in Waters v, Trcww, that it was not the 



(1) Rule 11, court of errors. (2) Ibid. 

(3) Irving v. Dunscombe, 2 Wendell, 205. (4) Rule 36. 

(5) Waters v. TVart*, 8 Johns. Rep. 566. (6) Ibid. 
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practice to employ a solicitor or attorney in this court, yet there 
can be no doubt of the right of the party to appoint a new so- 
licitor upon the appeal, on whom service should be made.(l) 

The cause cannot be entered on the calendar of the court, 
until after the petition of appeal, and the defendant's answer 
thereto have been filed.(2) 

The respondent may put in his answer to the petition of ap- Answer of re- 
peal, at any time after it is filed in the court below, and without ■po"dent. 
waiting for the actual return thereof to the clerk of the court of 
errors.(3) 

This answer would of course be transmitted with the petition 
to the clerk of the court of errors, if filed with the Register, &c. 
in the court of chancery. But I presume that it would be 
regular to file it with the clerk of this court. For the form of 
an answer, see Appendix No. 219. 

If there is no answer filed to the petition of appeal within the 
time prescribed, the appellant may, it appears, move for an order 
that the order or decree appealed from, be reversed, and for such 
further direction as grows out of such reversal.(4) 

This is not however an order of course, but must be applied 
for to the court. It appears that such orders have been made 
without notice.(5) It maybe suggested whether this is proper. 
By the practice of the House of Lords, an order is entered to 
answer by a certain day, and upon default, a peremptory order 
is obtained. If this is not complied with, an application is made 
to the House for an order to hear the cause ex parte,{6) 

It appears to be the rule in England, that if the want of Amend in§;ap- 
proper parties to the appeal, er any other defect is discovered partie* to^an 
at any time before the hearing, the appeal may be amended by appeal, 
an order of the house upon petition.(7) 



(1) See McLarren v. Charrier^b Paige, 532. 

(2) Woodcock V. Bennet^ 20 Johns. Rep. 601. 

(3) Rule 7, court of errors. 

(4) Chamberlin v. Fitch, 2 Cowen, 244. Waters v. Travis, 8 Johns. 
Rep. 566, Rule 11. 

(5) See the cases in note 4. The former 11th Rule was the same as 
the present. 

(6) Smith's Practice, vol. 2, p. 40. 

(7) Sidney on Appeals, 93, 94. The order of 1823, (Palmer, App. 
p. 100,) indirectly sanctions this practice, hy directing that supplemental 
cases shall be delivered, (if cases have been printed), where any person, 
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No appeal can be amended without the order of the House of 
Lords. If the day of hearing is at hand, costs will be given to 
the respondent. For the form of a petition to amend, see Ap- 
pendix, No. 220. 

It probably should be to amend the appeal in the court below, 
and the petition of appeal in the court above. 

The usual notice of the motion must be given under the 22d 
rule. 

The respondent may apply to amend as well as the appel- 
lant. He has an interest that all the proceedings be carried on 
without errors or defects.(l) If he petition, the prayer should 
be that the appellant may be ordered to' amend his appeal in 
the particulars set forth. If the respondent has answered, and 
an appeal be amended, a new answer should be put in to the 
amended appeal. An order of the court is however requisite 
for this purpose, and the respondent ought to have his costs 
awarded him. The respondent may petition for leave to with- 
draw the one answer, and put in another. If he omit to do this 
voluntarily, the appellant may have an order to compel an 
answer as to the original petition of appeal.(2) But I appre- 
hend that, where the rights of the defendant are not varied by 
the amendment, a practice similar to that upon amending a bill 
may be adopted, and the order made upon the petition to 
amend may be, that as no farther or other answer appears 
necessary, the answer filed to the original shall be deemed the 
answer to the amended petition.(3) 
WaiTing ap- If a party proceeds upon an order from which he has ap- 
P®*^* QQ pealed, it will be considered as an abandonment of it.(4) 

Dismissing A respondent should not put in an answer to an appeal 
regularity. which is irregularly filed, but should move to dismiss or quash 
it ; otherwise he will lose his costs.(6) 



a party in the court below, has been omitted to be made a party on the 
appeal, and shall by leave of the house upon petition or otherwise, be 
added as a party to the appeal. Besides Mr. Urquhart has the form of 
a petition to amend by adding parties. His work was published in 1773. 

(1) Urquhart, Sol. House of Lords, p. 44. 

(2) Urquhart, p. 45. Sidney on Appeals, p. 104. 

(3) See Palmer, 41. 

(4) Such is the rule in the court of chancery as to appeals froai a 
vice chancellor. See post this chapter, § II. subd. 11. 

(5) Norbury v. Mead^ 3 Bligh's P. C. 261. 
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If the party has appealed against one part of a decree, in a v*-X*>^^^ 
ca^6 where the title is not in isstie, he thereby virtually submits 
to the rest of it. He cannot afterwards appeal against other 
parts of the same decree. A counter petition should be present- 
ed to dismiss the appeal.(l) 

It is said that an objection to an appeal that is filed after the 
time allowed should be taken by motion^ It is too late to do so 
at the hearing.(2) This rule is well settled as to all objections 
of form. Answering is a waiver.(3) 

In a late book of practice (Smith's Practice, vol. 2, p. 42,) it is objection for 
stated, that where a defendant thinks he can rely on an objec- want of par- 

ties. 

tion for want of parties, he must make the objection in the 
court below, and will not be allowed to do it for the first time 
upon an appeal ; citing MuUins v. Tawnsend, 2 Dow and 
Clark, 430- 

JBut that case shows only, that if the parties are not essential, 
the objection shall not prevail. Lord Lyndhurst says : " An- 
other objection made to the appeal was one founded upon a 
point of form y that certain persons ought to have been parties 
to the suit, who were not put in the bill as parties. That it 
seemed to him the objection ought to have been made in the 
court below, and it was too late when the case came before tl>e "^ 
house on an appeal." 

The ground taken by counsel seems to explain the decision. 
They assume that it was contrary to the course of equity to 
declare former decrees erroneous, merely for the want of proper 
parties, when the persons seekingtosetthem aside had been either 
themselves parties, or had their interests properly represented. 



( 1 ) Norhury v. Mead, ut ante. The words italicised are important. Lord 
Redesdale says, " As the party had the opportunity, if he thought fit, to 
have presented the appeal against the whole case, I think it would be ex- 
tremely mischieyous to permit a second appeal in such a case as this. If 
it was a decree which concluded the title, that might be a question of sepa- 
rate consideration ; but as it is a decree which does not conclude the title, 
I think there is no reason for permitting a second appeal.'^ So the Lord 
Chancellor says: "Whether if the title had been brought in question 
the appeal would have been received, I desire to withhold my opinion. 
That is a question of great importance." Our reports are full of such 
motions. Disbrow v. Henshaw, 8 Cowen, 349. Jenkins v. Wild, 14 
Wendell, 689. 

(2) Per Sutherland J., Disbrow v. HenehatP, 8 Cowen, 355. 

(3) Rogers v. Cruger, 3 Johns. Rep. 564. 
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v^-^^vx^ The position must, I apprehend, be qualified by the gene- 
ral rule of the court of chancery. If that court perceives 
that it cannot make a proper decree for want of the right parties, 
the objection is never too late ; it may be made at the hearing; 
nay the court has made it of its own accord after or at the time 
of a hearing. The rule must be the same in this court. In 
Handcock v. Shaen CoUes^ Ca : in Par. 122, the decree was re- 
versed, ^' the court of chancery in Ireland having proceeded to 
hear the cause without proper parties^ but without prejudice to 
the title of the respondent." 

The order in that case is instructive. The Earl of Kildaire 
was the party who should have been before the court. He 
united in the appeal, which was held erroneous, and his petition 
dismissed. It was then fiirther ordered, that the respondent 
should forthwith amend his bill, and make the Earl of Kildare 
a defendant — ^that the appellant should procure the earl to ap- 
pear and answer by a certain day, and in case he did not pro- 
cure the earl to appear, and answer, and examine his witnesses 
by that day, so that the cause might come on as soon as might 
be, that then the decree should stand and be aj£rmed. 

The court of errors can in general make no order in a cause 

'^ on an appeal, until there is a return to the appeal ;(1) that is, 

22 until the petition (fee, is filed with the clerk of this court. 

Abatementand If after the appeal is duly entered, an abatement occurs, and 

change o par- ^^ addition of parties is requisite, this court may make such 

order as shall be necessary to revive the appeal and bring the 

cause regularly before it.(2) It may be suggested whether the 



(1) Tuott V. Roosevelt^ 9 Cowen, 526. 

(2) The 28th general rule prescribes that the practice of the House 
of Lords shall govern the practice of this court in eases not otherwise 
provided for. In England, upon the death of a party, after an appeal, 
the cause is revived in the House of Lords. Sidney on Appeals, p. 110. 
Palmer's Prac. House of Lords, 80. Urquhart, 82. It is stated that it 
has been erroneously supposed, that it is necessary the cause should 
be revived in tlie court below as well as the appeal cause ; but that the 
order of the house is silent upon that point, (order 20th March, 1823,) 
and that the practice is different. The appeal is revived here, and the 
house gives no directions as to reviving the cause below. No proceed- 
ings can be had however below, until the cause is there revived. 
Palmer, 81. Sidney, 110. In Rogers v, Patterson^ 4 Paige, 400, one of 
the respondents and an acting executor, died after issue was joined in 
the court of errors. The argument was had, and decree pronounced 
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case of WUsan v. IIamilton,{l) is entirely consistent with the 
present practice of the court* At any rate there must be many 
instances in which this court can have the cause revived here, 
without remanding it, by applying its power to the dismissal of 
the appeal, or the reversal of the decree as for a default, or by 
hearing the appeal ex parte. 

The practice, so far as there are recorded decision^ of the 
court of errors, is yet unsettled ; but the English rules, sane- 
tioned to a great extent by the chancellor in Rogers v. Patter- 
son, may afford a guide in most cases. In the first place. I 
conceive that if the abatement takes place, after the petition of 
appeal has been filed in this court, although before an answer 
to it is put in, the court has jurisdiction to make an order.(2) 



after his death. The chancellor reviews the practice of the House of 
Lords, and treats it as applicable to the case of an abatement of an 
appeal in the court of errors. In Pell v. Tredweil, September, 1836. 
In Error, after issue joined on the appeal, an abatement took place by 
the death of the original appellant. Upon petition it was ordered to be 
revived in the name of his executors. 

In Pyne v. Potter, 5 Vesey, 305, Lor© CHANCELLoa said — When an 
appeal is abated in the House of Lords, the order to revive is obtained 
of course, and there is no fresh summons. By their practice a sum- 
mons is issued for the respondent to appear and answer the petition of 
appeal. 

(1) Wilson V. ffamUton, 9 Johns. Rep. 442. In this case while the 
appeal was pending, one of the respondents^ a feme sole, married, and 
one of the respondents, and one of the appellants died. It was moved 
on behalf of the other respondents that the appellants bring in the 
proper parties, and proceed, or that the proceedings here be suspended. 
The court said: as this court does not possess original juriadtction, so 
.as to award process to bring in the parties whose interest has accrued 
since the appeal was filed, the cause ought to be remanded without 
prejudice to either party* The order made wa» to that effect. So in 
the case of Evertson v. De Lavarque, Oct. 1829, the appellant having 
died pending the appeal, on petition of the respondent it was ordered, 
that the cause be remanded to the court of chancery, to the end that the 
proper steps may be taken in that court to call in the parties whose in- 
terest have accrued by the death of G* E. the appellant, pending the 
appeal. 

See next preceding note, and Rogers v. Patterson, 4 Paige, 409. 

(2) In Jaott V. Roosevelt, 9 Cowen, 526, it is said that the court has in 
general no jurisdiction to make an order until the appeal is returned. 
The return is the filing of the appeal and papers annexed under the 
9th and 10th Rules. Then the order to answer may be entered, and I 
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^^^^**^^^^-^ If the appellant die pending the appeal, it must be revived in 
peiianL^ *'*" ^® name of his heir or representative. A petition for that pur* 
pose shoold be presented, stating the appeal, and the abatement, 
and the transmission of the right to the petitioner. See Appen- 
dix, No. 221. So much of the nature of the suit should be 
stated as to show that the petitioner holds the proper legal rela- 
tion to sustain it, such as heir or executor. It would be proper 
to swear to it, by analogy to proceedings in the court below.(l) 
This petition appears to be ej: parte^ and the order made 
upon it of course.(2) It may be suggested, whether it should 
not be part of the order that it be served forthwith upon the 
adverse party. Then he might be left to move to discharge it 
if wrongfully granted, or if there is no time for such a motion, 
the objection might be taken at the hearing. It seems to me 
that this would provide an effectual summary practice in ordi- 
nary cases.(3) But if there is a contest upon matters of fact 
arising upon such petition, I presume the cause must be re- 
manded with instructions for the court of chancery to take 
proper measures to ascertain the point in issue. Under the 
Revised Statutes [2 R. S. 601, § 63,] upon an issue of fact on a 
writ of error, the record is remitted with directions to make up 
an issue. See also Davis v. Packard, 6 Wendell, 334. There 
is no similar provision as to appeals. But it appears to result 
from the general authority of the court. Mr. Palmer (Introduc- 
tion, 63,) states that formerly the House of Lords has directed 
issues to try questions where doubts arose on certain facts 



presume any other order necessary to dispose of the appeal. So in 
Sidney on Appeals it is stated, that the general practice seems to be, 
where the cause abates previously to the appeal being presented^ to 
revive the cause before the appeal is presented. (Paige, 110.) And 
upon writs of error before joinder in error. Palmer, 255. 

(1) In Scotch causes it is usual to be prepared with proper vouchers 
to verify the statement of the petitioner. Palmer's Pract. 82. 

(2) Byne v. Potter, 5 Vesey, 305. There is no trace in Urquhart, 
Palmer, or Sidney, of notice being given, or a copy of the order served. 
Pell V. Tredwell, Sept. 1836, ut ante, 

(3) It is an invariable practice of all courts, that before an order of 
revivor is made absolute, some opportunity to contest it is given. Upon 
a bill of revivor this is by plea or demurrer. Under our statute, notice 
of the petition is served, and opposition may be made to it. In Vir- 
ginia a plea to a scire facias, may be put in. I R. Code of Virg. p. 104; 
and so at law. 



Sec. I.} APPEALS TO THE COURT OF ERRORS. 41 

instead of remitting the cause to the court below and retained v»>'*v^"V-y 
the appeal until after the trial. Now the practice is to send the 
cause to the inferior court, leaving it to that court to order the 
issues, and to give the directions consequent upon the result. 
Sidney, p. 35. 

If the representatives of the appellant do not apply, I presume 
that the respondent may petition that the appeal be revived by 
the proper parties within a limited time after service of the 
order, or that it be dismissed.(l) 

And I apprehend that the respondent may also present a 
petition for an order that the appeal be revived against the 
proper representatives of the deceased party.(2) If this last 
course is sanctioned by the court, it may be in many cases, far 
preferable to adopt it, than to procure a dismission. A question 
for example may arise whether a dismission for neglecting to 
revive, would bar a new appeal, if brought within the limited 
time. It is true that by the 15th rule, a decree of affirmance 
may be had upon the default of the appellant at the hearing. 
But this is contrary to the English course ; [ Gardiner v. Sim- 
mons^ 6 Bligh's Rep. 60.] And the 15th rule does not in terms 
comprise the case in question. A decree by default is not plead- 
able in the court of chancery to a new bill. And see Palmer 
on Appeals, p. 43, as to the effect of withdrawing a writ of error. 

If the respondent dies pending the appeal, his heir at law or Death of re- 
personal representative may petition to be put in his place in *^° ^^^' 
respect of the cause ; or the appellant may obtain a similar 
order.(3) It is said by Mr. Urquhart, p. 83, "that if the re- 
spondent does not apply, the cause will be heard ex parte the 



(1) The three books of practice before noticed do not state any 
course of proceeding in this case. But the court has the clear right to 
regulate its practice and would in the absence of English precedents, 
adopt in general that of the court of chancery. In Pell v. Coon, 1 
Hopk. 450, it was settled in our court, that if one of several complain- 
ants died, the survivors might elect to proceed or not, and the court on 
the application of a defendant will direct that if the suit is not revived 
within a limited time, it be dismissed. See also, Leggetl v. Dubois, 2 
Paige. 

(2) By the English practice, if a respo^ident dies, and his representa- 
tives neglect to r^ve, the appellant may have an order to make them 
parties. Urquhart, 84. Palmer, 80. 

(8) Palmer, 80. Sidii«y, 112. Ur<^uhart, 84. 
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— ^V^^^ appellant, whose privilege it is to push on towards a hearing." 
I do not find this supported by the other authors. And proba- 
bly if the court of errors was apprized of the change of parties, 
it would not proceed.(l) 

It has been decided by the chancellor, that where a cause 
' was argued and decided in the court of errors, and remitted to 
the court of chancery before the death of a party was known, 
the lower court must carry the decree into eflfect, though not 
entered as of a day previous to the death of the party ; and the 
suit must be revived below and carried on as if the party had 
died after decree. 

He considers it proper practice to enter a decree nunc pro 
tunc, either where the abatement takes place after argument 
and before decision, or after the decision. He also has pursued 
and recognised the case of The Bank of the United States v. 
Weisiger, 2 Peters' Rep. 481, where the respondent died before 
argument, but his death being unknown, the appeal was argued, 
and decided against him, and the decree was entered as of the 
first day of the term, being previous to his death.(2) - 
Infant heir of If the heir of the appellant or respondent who applies for a 

dead appellant .. •/•xi_« ». j- ^ '^ 

or respondent revivor IS an infant, his prochetn amy or guardian must umte 
in the petition.(3) 

I submit that if the infant is an appellant, and the petition is 
to be on his behalf, any person may unite with him as next 
friend. The statute, 2 R. S. 446, appears to apply only to suits 
instituted in courts of original jurisdiction ; and before that 
statute, any one might sue on behalf of the infant in the court 
of chancery. 

If however the infant heir, (fee, is to be respondent, or if the 
respondent petitions that the suit be revived, and the heir of 
the appellant is an infant, by analogy to the English an4 our 
own practice in chancery, an order of the court of errors to ap- 
point a guardian ad litem would seem proper. The case of 



(1) See Vroom v. Ditmas, 5 Paige, 528. In Owings v. Omngs, 3 
Gill & Johnson, 1. An appeal was taken in the name of the only com- 
plainant, after his death. His representatives appeared in the appellate 
court, suggesting the death, as did the adverse party. But the court 
held that the defect could not thus be cured, and dismissed the appeal. 

(2) See Rogers v. Patterson, 4 Paige, 409. Vfbom v. Ditma8,5 
Paige, 528. 

(3) Palmer's Practice. 
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Wells, Heirs v. Winfree, in Virginia, shows the course of pro- '^-^^'"^^^^^ 
ceedmg there.(l) 23 

Objections to a decree on the part of the respondent ought to Cross appeals, 
be brought before the court by a cross appeal. It is not open 
to him to have the decree modified in points not involved in 
the original appeal, upon the hearing of that appeal.(2) There 
are cases where the original appeal has been dismissed, and 
relief granted under the cross appeal ; and sometimes both the 
appellant and respondent have in part succeeded in their re- 
spective appeals.(3) 

By an order of the House of Lords of March, 1763, a cross 
appeal must be filed within one week after an answer put in to 
the original appeal, or the same shall not be received.(4) 



(1) The suit abated by the death of the appellant, and the ecire fa- 
cias to revive was served on two infants. On motion of the respond- 
ent, a guardian ad litem was assigned them by the court, and notice 
was served upon the person appointed. Upon proof of this service, a 
motion was made to take up the cause, but no counsel appearing for 
the infant, a time was given to the guardian to decide if he would act as 
such or not. It was observed by Judge Brookes, that the infants here 
were not plaintiffs, but defendants to the ecire facias. 

(2) Clowes v. Dickenson, 8 Co wen, 330. Per Jones, Ch., Spencer, J., 
p. 331. Urquhart, 37. Sidney, 96. Mr. Palmer, p. 33, says — As the 
appellant in the original appeal seeks a reversal or variation of the de- 
cree or order on the ground of its having taken from him too much, or 
given him too little, so the respondent by the cross appeal aims at a 
reversal or variation of such decree or order, on the ground of its hav^ 
ing given the appellant too much or too little to himself. Urquhart, p. 
37, (and followed by Mr. Sidney, p. 96,) states a case proper for a cross 
appeal which well illustrates its office. A. files a bill to recover an 
estate insisting that he is entitled to it under a conveyance made by B., 
and also under another deed made by C. The defendant avers that he 
is in possession imder a title derived from D., the admitted original 
owner, from whom all make title, and that neither B. nor C. had power 
to make the conveyances under which the complainant claims. The 
court below decrees that the plaintiff is entitled under the deed of B., 
who was not restrained from aliening, but not under the deed of C, 
who was so restrained. The defendant appeals, complaining of the 
decree for declaring that the complainant is entitled under the deed of 
B. On this appeal, nothing can be argued but the validity of the claim 
under the deed of B. If the plaintiff wish to bring his right to the 
estate before the court under the deed of C, he must file a cross appeal. 

(3) Palmer's Practice, House of Lords, 33. 

(4) Urquhart, 40. Chancellor Jones, in Cloxoea v. Dickenson, 8 
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'^^-^^^V^^ It is stated by Mr. Urquhart, p. 39, that the practice was 
unsettled whether a recognizance for costs must be given on a 
cross appeal. He states his own opinion to be that it is not 
necessary. The order of 27th January, 1710, of the House of 
Lords, does not require it. (Palmer, 26,) Mr. Palmer agrees 
that it is not now necessary, and states that the clerk of the 
House of Lords does not require it. [Ibid. p. 34.] It may be 
added in illustration, that in Ireland, security is not required 
from a non-resident defendant who brings a cross bill. {Ante, 
vol. 1. p. 204.) 

Still it may be a question of much moment whether the pro- 
visions of the Revised Statutes do not apply to a cross appeal. 
It would be most prudent to follow them by giving the bond, 
&c., until the question is settled. 

For the form of a cross appeal, see Appendix, No. 222. It 
should be signed by counsel ;(1) filed with the clerk of the court 
of errors, and probably under the 26th rule, an order to answer 
it may be entered of course. Service of the order to answer 
upon the solicitor of the appellant in the original appeal is 
good.(2) 

The answer to a cross appeal is in the same form as that to 
the original appeal, varying the caption. 
Case ^ every cause upon appeal, a case shall be made and printed 

for the use of the court, and unless the parties agree upon a case 
containing a more brief statement of the pleadings and proofs, 
such case shall contain the petition of appeal, and the answer to 
the same, the decree or order appealed from, and the reasons of 
the chancellor, together with such of the pleadings, orders, de- 
positions, affidavits and other papers in the cause or matter be- 
fore the chancellor, and upon which the decree or order appeal- 
ed from was founded.(3) 

If the case is a joint one, the pleadings, <fec. will be abridged 



Co wen, 330, says that the respondents might have brought their cross 
appeal even after the appellant's appeal was filed. 

Allen V. McGwire, stated Palmer Pr. 101. Lord Eldon aijd Lord 
Redesdale approved of allowing a cross appeal nunc pro tunc, where 
the respondent was in prison. So at p. 34, he says that the house will 
grant leave to present it nunc pro tunc, if good cause be shown for the 
omission. 

(1) Palmer, 34. (2) Ibid. 34. Urquhart, 40. 

(3) Rule 12. 



Sec. I.] APEALS TO THE COURT OP ERRORS. 45 

as the solicitors think advisable, but if it is not jointly made up, v--^n<^.->' 
the pleadings, <fec. should be set forth verbatim. It should con- 
tain also, a history of the proceedings similar to a case made 
for a hearing below. See the form of a case. Appendix, No. 223. 

The appellant, as a general rule, makes up the case, and fur- 
nishes the copies ; but the respondent may do it, provided he 
gives a written notice to the adverse party of his election to do 
so.(l) 

Although the rule directs the depositions to be printed, yet it Evidence let 
is competent for the court to hear evidence used in the cause 
below, though not printed.(2) 

By an order of the House of Lords of the 19th April, 1698, 
the case must be signed by one or more of the counsel who 
attended at the hearing in the court below, or who shall be of 
counsel at the hearing in that house. And Chancellor Wal- 
worth has allowed a fee for two counsel to be taxed.(3) The 
fee bill permits, but does not require two counsel. 25 

Each party at the commencement of the hearing of the ap- Points, 
peal, shall deliver to the members of the court, printed copies 
of the points he intends to rely upon in his argument.(4) And 
the party shall also cause to be printed and added to each point, 
a reference to the authorities on which he relies in support of 
the cause.(5) See the form, Appendix, No. 224. 

The cause is at issue when the answer of the respondent is Notice of ar- 
filed. The cause may then be brought on for argument upon 8^™*"*' 
the notice of either party.(6) 

The notice of argument must be served at least fourteen days 
before the day on which it is intended to bring on the same, and 



(1) Rule 12. 

(2) A similar order as to the proofs was made by the House of 
Lords, 24th February, 1813, directing that the printed cases should con- 
tain a copy of so much of the proofs taken in the court below as the par- 
ties intend to rely on -at the hearing, [Palmer Pr. 50.] Lord Eldon in 
Stackpool V. Stackpool, 4 Dow, 222, said " that the rule was made by 
the House for the purpose of guarding itself, but that it is competent 
for the House to hear evidence not printed, if it think proper. The 
parties are to print what they think material ; but in such a case as 
that, it was too much to suppose that any one «ould infallibly say what 
was, and what was not material." 

(3) 2 Paige, 188. (4) Rule 12. 
(5) Rule 30, December, 1836. (6) Rule 14. 
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which shall be some day on which the court shall be in ses- 
sion.(l) 

A question has occurred in practice, whether under this rule 
causes ready before the day regularly appointed for a session of 
the court, but not noticed, may be noticed for any day, on the 
supposition that the session will continue so long ! The cus- 
tom has been, I understand, to get causes ready and notice 
them and put them down on the calendar, during the session of 
the court. If the court remains in session the cause will be 
heard. It will go on the calendar after those regularly noticed 
for the first day, even though the issue is earlier. 

^ copy of the notice of argument shall be furnished to the 
clerk of the court, at least four days before the day appointed 
for argument.(2) See Appendix, No. 225, for the form of the 
notice. 
List of cauMs. The clerk is to make a list of the causes noticed, arranging 
them in the order in which the answer to the petition of appeal 
was filed, and when the court is ready to proceed to the hear- 
ing of cases, the same shall be called in the order in which 

_ they stand on such list.(3) 

Paupers. An appeal may be prosecuted by a party in forma pauperis. 

A petition must be presented accompanied with an affidavit of 

poverty. In England it is, that he is not worth the sum of 

five pounds, wearing apparel and the matters of the cause only, 

gg excepted.() See ante Vol. I. p. 67. 

Preliminary When any preliminary question not made in the court below, 
and not involving the merits of the cause, is presented for ar- 
gument, it shall be first argued and passed upon by the court ; 
and the argument upon the merits of the cause shall be post- 
poned until such preliminary question shall have been disposed 
of by the court, unless the court shall otherwise direct.(5) 

Under this rule, it is the course to raise, when the cause is 
called, any question as to the regularity of the appeal, time of 
its being filed, neglect of any requisition of the statute or rules, 
or as to the character of the order appealed from. It is however, 
very common to make a distinct motion to dismiss the appeal, 



(1) Rule 14. (2) Ibid. (3) Ibid. 

(4) Urquhart, 84. (5) Rule 16. 
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which can be heard on any regular motion day during the session V->^N^^^ 

of the legislature ; and in the case of Rowley v. Van Buthuysen, 

16 Wendell, J. Bronson considers this the regular course. ^o 

At the hearing not more than one counsel shall open the Hearing, 
argument, and no more than two counsel shall answer, and no 
more than one counsel shall reply or close, except in special 
cases on appeal where there are distinct parties on the same 
side, haying distinct interests in question.(l) 

The court will not commence the hearing of a cause unless 
there are present twenty two senators, who are competent to 
vote upon the question of ajQIrmance or reTeTsal.(2) 

The chancellor may state his opinion upon any matter which 
may arise on the hearing of the cause, but shall not have a 
voice in the decision of the court on any question arising on 
such appeal.(3) ^ 

No ex parte argument will be heard in favor of the affirmance Default of ap. 
of a decree.(4) The respondent may place the cause on the ?•"""'• 
calendar, and notice it for argument. If then the appellant 
does not appear, the decree will be affirmed with costs, together 
with such damages as the respondent would have been entitled 
to, if the decree had been affirmed on argument.(5) 

So, if the appellant does not furnish cases^ as required by the 
rules of the court, the decree shall be affirmed with costs.(6) 

The 28th rule provides that when a decree is affirmed or re- Default of 
versed by the default of either party, the remittitur shall not be •Po»<*«o^* 
sent to the court below, until the expiration of ten days there- 
after, unless otherwise specially directed. 



(1) Rule 21. (2) Rule 30. (3) Rule 31. (4) Rule 15. 

(5) Rule 15. In England, the rule is different. The respondent can* 
not m such a case have an affirmance of the decree, but only a dismissal 
of the appeal with costs. Gardiner v. Simmons^ 6 Bligh's P. C. 69. An 
appeal came on for hearing, when counsel appeared for the respondent, 
and asked for an affirmance of the judgment. But no counsel appearing 
for the appellant, it was observed by the Lord Chancellor that the ap« 
peal might be dismissed for want of appearance; but that the judgment 
could not be affirmed unless the case was stated, and the House upon 
consideration deemed it right. The matter was postponed until the 
costs were furnished, when an order was made that the petition and 
appeal be dismissed, and that the appellant pay the respondent £100 
costs. 

(6) Palmer, p. 60. 
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^<--^'N^^^ This might seem to imply that the decree may be reversed 
upon the default of the respondent without any argument. And 
in Waters v. Travis, 8 Johns. Rep. 566, Mr. Riggs having 
moved that the cause be heard ex parte, upon a default in not 
answering the petition of appeal, and not attending to argue 
the cause, the court said, they did not hear arguments ex parte ; 
and the appellant must take a judgment by default ; and it was 
then ordered that the decree be reversed. So, in Chamberlain 
V. Fitch, 2 Cowen, 243, the order entered upon a neglect to 
answer a petition of appeal was a reversal of the order made 
below. This is contrary to the settled doctrine of the House of 
Lords, and against the chancellor's decision upon appeals to 
him from the vice-chancellors. The rule in these tribunals is, 
that the court above must be satisfied that the decree is wrong. 
It must be proven to it that there is error in the decision. 

The 28th rule might be construed to mean, that where the 
decree is affirmed and the appellant has neglected to appear, or 
reversed, and the respondent has made default, upon the argu- 
ment, the remittitur shall be suspended. This gives an oppor- 
tunity to the party to move in this court to set aside the de- 
fault. It was before observed that in England, if the peremp- 
tory order to answer the petition is not complied with, the ap- 
pellant applies to the house for an order to hear the appeal 
ex parte, ante p. 35. 
w^t other ^^ ^^ ^^^ general rule that only such parts of a decree as are 
order«,&c.may complained of in the petition of appeal will be decided upon by 
an appeal. ^" this court.(l) But it is also a general rule, that upon an appeal 
from a final decree, all prior orders connected with such decree 
and which will be aflFected by the decision above, are brought 
up for revision.(2) This principle is adopted in England, 



(1) Sands v. Cbdirwc, 4 Johns. Rep. 601. C. J. Kent.— "I think it a 
rule of practice from which we ought not to depart, that when the 
petition of appeal recites specifically the parts of the decree of which 
it complains, and from which the appeal is made, the appellant is to be- 
confined to those parts." The decree had directed a feigned issue, and 
that part was not complained of in the appeal. 

(2) Atkinson v. Manks and Holroyd, 1 Cowen, 691. This case is in- 
structive upon the principle laid down in the text. It was a bill of in- 
terpleader. It was brought to hearing on bill and answers. A decree 
was made that the bill was properly filed, and by submission of the 
defendants, instead of the usual decree to interplead, an order of re- 
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where liberty has been given to amend a petition of appeal by- 
extending it to other orders than the one complained of, they 



ference was made to state an account between the parties. To the 
master's report various exceptions were taken, certain of which were 
allowed, and a final decree made. The appeal was from the part of 
the first decree adjudging the bill rightly filed, decreeing the account, 
and so much of the final decree as allowed the exceptions, and as 
awarded costs to the complainant. It was stated by Justice Suther-^ 
land, tliat he considered the first decree final as to the complainant. 
But it was unnecessary to sustain the appeal on this ground, as the 
appeal from the dual decree opened for consideration all prior orders 
and decrees in any way connected with it, and the question whether 
the bill was properly filed, was necessarily drawn into consideration 
by the appeal from that part of the decree giving the complainant costs* 

In Jaques v. 7%e Methodist Churchy l? John's. Rep. 559, Ch. J. Spen- 
cer lays down the same rule; and cites with approbation, the observa- 
tions of Mr. Justice Radcliff in Le Ouen v. Governeiir, 1 Johns. Cas. 498, 
to the same effect. 

In Kane v. Whittick, 8 Wendell, 231, J. Sutherland, aftfer deciding 
the case Upon the ground before noticed says, that even if the 
decree of 1829 had not been by default, he would have entertained very 
serious doubts Whether an appeal from such a final decree would open 
the prior interlocutory order of 1828. He accedes to the doctrine of 
Ratcliff, J. in Le Guen v. Cfoverneur, and adds that the reason there 
assigned for the rule shows its extent and limitation i all antecedent 
proceedings must be brought up, and may be considered by the court, 
because it may becoine indispensable to reverse, altet or modify them, 
in order to make them consistent with the decree to be pronounced. 
In speaking of Jaques v. The Methodist Church, he considers that the 
principle of J. Radcliif was carried beyond its legitimate extent; and 
observes that the observation of Mr. Jones is just that, if the principles 
contended for in that case were to prevail, then every interlocutory 
order made in a cause may be appealed from within five years after the 
final decree is pronounced, although the statute has limited appeals 
from interlocutory orders to fifteen days. 

Senator Allen Considered the decree of 1828 as final. Senator 
Beardsley stated that it seemed to be conceded on the argument, that 
if the decree of 1829 had not been takeii by default, and been appealed 
from, it would have opened the previous deeree for consideration. He 
held the decree interlocutory. Senator Maynard staled that he sup- 
posed the admission on the argument to be the same as that of Senator 
Beardsley. This case, in my opinion, can scarcely be considered as 
overturning Jaques v. The Methodist Church, 

To these cases maybe added the decision of the chancellor upon an 
appeal from a vice-chancellor, in Mapes v. Coffin^ 6 Paige, 296. There 
the decree made in two causes which were heard together, established 
VOL. II* 7 
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V.-^V*^^ being so connected with that order that justice could not be 
done without reviewing therii.(l) The above stated rule must 
therefore, it is presumed, be understood with the qualification, 
that if other parts of a decree are necessarily affected by the 
decision of the part appealed from, they must be considered and 
34 passed upon, though not specified in the petition of appeal. 
Decision. The president of the senate is entitled to vote upon a ques- 
tion, and express an opinion, equally with the other members. 
The same rule applies to a president pro tempore,{2) 

If the court is equally divided, the decree must be afGlrmed. 
Such affirmation cannot, however, be considered as settling the 



the lien of the complainant in one, upon a certain policy of insurance for 
the satisfaction of his judgment, and that it had a priority over the claim 
of the plaintiff in the other of the causes. A feigned issue was order- 
ed to ascertain the liability of the company and amount of loss. 
This being ascertained at a certain sum, the court decreed the amount 
to be paid to the complainant in the first suit; and the bill in the second 
to be dismissed. This decree was appealed from. The chancellor 
said, the question of priority was distinctly decided and decree'd against 
the appellants in September, 1830, (date of first decree,) and if they 
were not satisfied with the decision, they should then have appealed. 
An appeal from a final decree only, cannot bring up a question which 
has been definitely adjudicated and disposed of previous to the time of 
making such decree. See also Wilson v. Troup, 2 Cowen, 208; Lomax 
V. Picott, 2 Randolph, 249, and Price's Executors v. Neshit, 1 Hill's Cb. 
Rep. 457. 

In The Bank of Orange County v. Fitch, March 6, 1838, upon an 
appeal from a decree of a vice-chancellor, the court held that an appeal 
from a final decree more than nine months after the entry of an inter- 
locutory order, does not have the effect of bringing up the merits of 
such interlocutory order for examination. 

The point is excessively confused with contradictory opinions and 
decisions. 

(1) Bouchier v. Dillon., 6 Bligh's Rep. N. S. 688. On a rehearing of 
a cause, the court directed the party to specify the objections he had to 
a certain account. This was done, and upon hearing the objections, 
the most were overruled, but liberty was given to go before the master 
as to some of them upon certain conditions. The party obtaining the 
rehearing, appealed ; and the petition complained of that order only. 
The appellant submitted to the committee on appeals, that some of the 
prior orders were so connected with the order in question, that it was 
impossible to do justice to his case without extending his appeal to 
those former orders. He was allowed to amend his petition of appeal 
for that purpose. 

(2) Case of Lieutenant Governor, 2 Wendell, 215. 
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law in this court, except as relates to the particular cause.(l) 
The mode of putting the question is, shall this decree be re- 
versed, and if a majority of the court do not vote for a reversal, 
the decree is of course affirmed.(2) A decree may be affirmed 
or reversed if ten members concur in the decision, provided 
there be present at the decision nineteen members. The case 
will be disposed of by such a vote, even although the nine do 
not vote, or had not heard the argument.(3) 

If the decree is simple, such as mere reversal or affirmance, Decree, 
the clerk draws it up. In very special cases some member of 
the court frequently prepares the decree. Such was the case 
in Haxoley v. James^ 16 Wendell. If counsel attend, as in a 
case of complexity it is advisable to do, they settle the decree 
among themselves, and if any controversy exists, the court will 
hear the drafts, and decide on the last day of the session. 
See Paltner, 69. For the forms of ordinary decrees, see Appen- 
dix, No. 226. 

If the death of a party to the record has occurred between the 
hearing and decision, the decree may be entered as of the day of 
hearing.(4) 

The statute ditects thq/t when an appeal shall have been Remhtitur. 
heard and determined, all the proceedings, together with the 
decree or order therein, and all things concerning the same 
shall be remitted to the court of chancery ; where such further 
proceedings shall be had as may be necessary to carry it into 
eflfect.(6) 

By the 18th Rule of the court, the remittitur shall contain a 
copy of the decree or order annexed to the petition of appeal, 
and the matters thereto annexed as brought into this court, 
under the seal of this court, and signed by the clerk. 

The costs which are awarded by this court, are to be taxed 
by a taxing master of the court of chancery ; and when thus 
taxed are to be inserted in the decree sent down, and payment 
shall be enforced according to the practice of the court.(6) It 
is held, however, that the costs need not be inserted in the re- 
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(1) Bridge v. Johnson, 5 Wendell, 371. (2) Ibid. 

(3) McFarUn v. CVary, 6 Wendell, 325. 

(4) Murray v. Blatchford, Dec. 21st, 1828, clerk's minutes. 
(6) 2 R. S. 167, § 29. 

(6) Rule 19 court of errors. 
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^^^-^■V^^ mittitur before it is sent down. It may be done after it is filed 
in the court below.(l) 

When a decree is affirmed or reversed by the default of either 
party, the remittitur shall not be sent to the court below until 
the expiration of ten days thereafter, unless the court shall 
specially direct otherwise.(2) The clerk of the court of errors 
makes out the remittitur. The solicitor of the prevailing 
party obtains it from him. His proceedings with it are stated 
post sub. 40. For the form of a remittitur, see Appendix, 
37 No. 227. 

When juris- gy (he 28th Rule, as before noticed, the cause is retained for 

diction of the / 7 ? ^ 

cause is lost, ten days after a decree by default, and of course no difficulty 
exists in moving to open the default. And by the operation of 
the 18th and 19th Rules, a short time must elapse before the 
. remittitur can be sent down, as the decree must be entered. It 
is the general rule of the court, that it has no longer jurisdic- 
tion over the cause, if the remittitur has been regularly issued 
and filed with the officer of the court of chancery.(3) 

But if the remittitur has been irregularly sent down, the ju- 
risdiction over it is not lost. It may be brought back to this 
court, and the error corrected.(4) 



(1) Legg V. Overbagh 4 Wendell, 190. (2) Rule 28. 

(3) Legg V. Overbagh, 4 Wendell, 188, Chief J. Savage, J. Suther. 
land, and the Chancellor, laid this down as the rule. J. Marcy thought 
it did not depend upon the question of regularity, but upon the feet 
whether the court had obtained jurisdiction of the cause, and whether 
the circumstances of the case were such as that justice required the 
interference of the court. In this case, a decree had been affirmed by 
default of the appellants, their counsel being prevented by sickness 
from attending. The chancellor had stayed the enrolling ofjhe decree. 
The only alleged irregularity was, that the costs of the appeal were 
not inserted in the remittitur, which was held not necessary. 

(4) Ibid. Waters v. Travis, 8 Johns. Rep. 666. The irregularity 
was, that the respondent had not been served with a copy or notice of 
the order to answer the petition of appeal. The decree was reversed 

* for a default in not answering. The record, it appears, had been re- 
mitted. The court of errors first stayed proceedings, and after hear- 
ing argument, set aside the decree for irregularity. 

Chamberlain v. Fitch, 2 Cowen, 543. A decree by default, for not 
answering the petition, was set aside upon the ground of a stipulation 
between the solicitors, of which the entering the default was a viola- 
tion. The order directed the register to send back the papers, &c., 
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It is a general rule of the House of Lords, and one rarely ^.->'^*vv»^ 
deviated from, not to permit a rehearing of a cause or any point R^heiuin*' ap- 
of a cause which has been discussed and decided, or which peals. 
there was a proper opportunity to have discussed.(l) 

This rule was formerly less strictly adhered to than it is at 
present. Mr. Palmer [Intr. p. 38] has collected a large number 
of examples of applications which amounted to a rehearing.(2) 

It should be observed that tJie decisions of the court as to the 
termination of its jurisdiction over a cause upon the remittitur 
being duly sent to the court below, would limit this right as to 
time, should the court even be disposed to permit a rehearing 
at all. See ante sub. 37. 

In the case of Van Kleeck v. The Protestant Reformed 
Dutch Church, January, 1839, the court made an order that 
the remittitur should not be sent down until further order. An 
attempt was made to oblain a rehearing, the court being equally 
divided upon one point. It was however unsuccessful, and a 
general rule was adopted February 7, 1839, that this court will 
not order a re^argument, nor will it reconsider any case on the 
ground that it was decided, on an equal division of the mem*- . 
bers of the court, or for any other reason, after the cause has 
been decided here upon the merits. 39 

It was before observed, that this court will not decide an ap- ^^ ^®. points 

not taken be* 

peal upon a ground which has not been passed upon, or sub- low. 
mitted to the court below. This position requires some further 
explanation. 

In a case before the privy council on an appeal from a decision 
of a court in Demarara,(3) counsel cited a case of Campbell v. 



vhich w£re remitted to him^ See also, Everison V. Booth, 20 Johns. 
Rep. 500. Murray v. Blatchford, 2 Wendell. 221. 

(1) Palmer, Intr. 59 ; Sidney, 41, Foley v. Bumell^ 1 Br. C. R. 
2^6 ; Bemal v. Marquis of Donnegal, 3 Dow, 157. The judgment 
was pronounced July 29, 1814. Some errors had been made in draw- 
ing it up, and upon petition stating that counsel had additional reasons 
to urge, liberty was given for one on each side to attend. Lord Eldon 
observed, that this was not meant as a rehearing, but only to correct 
errors. Mr. Leach attempted to go into the merits, stating that they 
had not be^n^ argued, the cause resting upon a point of form. Lord 
Redesdale said, the House was not to have its judgment reviewed, 
merely because counsel may have omitted to make observations. 

(2) Palmer, 59-62. Remarks of Lord Holies, cited p. 59. 

(3) Frankland v. McGurtj/^ I Knapp, 274. 



64 APPEALS TO THE COURT OF ERRORS. [^h. 24. 

Foxoler^ which he stated c^t length, to show that where an objec- 
tion arises upon the record, it had been allowed to be takeii be- 
fore the privy council, though not taken in the court below. 
The master of the rolls said, it would be very inconvenient if 
such a rule was adopted with regard to legal proceedings in other 
countries. It is very well in courts of appeal in this country, 
because the supreme court and the inferior court proceed ac- 
cording to the law of this country ; but in an appeal from a 
foreign country, it does not follow, that the law of England is 
to be applied. If the objection had been taken below, it might 
have been explained, either by the law of the country, or the 
usage of the country. 

Chawly v. Lord Dunsaney, 2 Sch. & Lefoy, 712. An 
account was considered by Lord Eldon as necessary or proper 
in the case. But he says, " that upon reading the record, he 
finds that no such account was looked for by any of the parties. 
If this cause had been heard in England^ no client could have 
induced his counsel to make that point at the bar under such 
circumstances ; because such counsel having been previously 
conversant with the cause, would have known, that as it 
was not made below, it could not be made by way of ap- 
peal." 

In Beekman v. Frost, 18 Johns. Rep. 558, Ch. J. Spencer 
adverts to many cases in this court, and says, " The principle 
to be extracted from them I believe to be this, that no party 
shall be allowed to surprise or mislead his adversary : if coun- 
sel for the first time raise a point here which might have been 
obviated had it been made in the court below, he ought not to 
be permitted to do so." He instances the strong case of Gelston 
V. Hoyt, 13 Johns. Rep. 562, and proceeds, " But where a cause 
has been defended in the court below, and comes here for re- 
view, and a point is made here which could not be obviated in 
the court below by proof or amendment, this court ought not 
to refuse cognizance of such point." The chief justice pro- 
ceeds with a train of admirable reasoning to illustrate this po- 
sition. 

But the reasoning may be applied to a case beyond his posi- 
tion. Suppose the point is newly taken, and yet is susceptible 
of correction or proof, had it been made below, is the court to 
refuse to listen to it ? That seems inconsistent with the provi- 
sion of the law, that the court shall examine all errors which 
may be assigned ox found in the order or decree appealed from. 
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It has been suggested, that if a case of this description arose, v.^y'-N^^^^ 
tlie cause might be remanded.(l) 

Another question has sometimes arisen. What is to be the 
proof of a point having been made in the court below ? The 
decree of course is the first and best ; the opinion is the next. 
But the opinion may have omitted to notice it, the cause being 
decided upon another ground. I presume the opinion could 
scarcely be conclusive. 

The clerk of the court of errors having sent the remittitur Proceedings in 
to the register of the court, a motion should be made in, term, {^^ ^^^^ ^' 
or on any regular motion day, that the decree of that courf be 
made a decree or order of this court, and be carried into 
^ect.(2.) 

It was in former years the practice of several leading practi- * 
tioners in New- York, to bring the remittitur before the court, 
on some day in term, and move that it be filed, as well as for the 
order to carry it- into effect. It was transmitted to the register 
or assistant register, as the convenience of the solicitor sug- 
gested, but was not considered or marked as filed. It is the 
course at the register's office in Albany to mark it as filed when 
brought in, and the court has ordered this mai:king to be 
stricken out, and the filing suspended till further order.(3) 

In the case of Hosack v. Rogers^ March 6, 1838, the chan- 
cellor settled the practice as follows : That the remittitur must 
be presented to the chancellor before it is filed, to enable him 
to see whether there is any special matter directed, which enti- 
tles the adverse party to be heard. The party to whom it is 
delivered may, however, in the first instance, give notice to the 
opposite party, that he will file the remittitur, and apply for 



(1) In Murray v. Coster^ 20 Johns. Rep. 576—603, the cause was de- 
cided by the court of errors upon a point, not made in the court below, 
and but slightly noticed in the court above, though printed in the 
points. ' An application was made for liberty to amend the answer, or 
to file a supplemental answer below, in order to meet this point, which 
was denied. The point on which the court of errors determined the 
cause was, an admission in the answer sufficient to take the case out 
of the statute of limitations. Woodworth, J., was in favor of grant- 
ing it, and expressed himself of opinion, that the court had certainly 
the power to grant such an application, if a fit case was presented. 

(2) Attorney General v. Scott^ I Vesey, Sen. 419. 

(3) Murray v. Blatchford, 2 Wendell, 221. 
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such order or decree as he considers himself entitled to. This 
motion may be made on any regular motion day. For the form 
of the order, see Appendix, No. 228. 
Costs. Upon an afiirmance of a decree, costs are allowed, as of 

course. The costs in this court are not regulated by statute, 
but by the law of the English courts. Whenever the merits of 
the case are disposed of by the decree in the court of errors, it 
may adjudge as to the costs.(l) 

Upon the reversal of a decree, costs are not allowed.(2) 
Where there were two appeals from two distinct orders of > 
the chancellor, and two cases printed, the court of errors di- 
rected that no allowance should be made for any part of the 
second case which was contained in the case made on the first 
appeal. It also consolidated the orders of affirmance, and made 
only one decree of affirmance as to both appeals,(3) 
See further posty chap. 25^ § 1, sub^ 19. 



SECTION II. 

iPPEALS FRQlVi A VICE-CHANCELLOR. 

Appeal from Any party complaining of any interlocutory or other order 
interlocutory pjeyjous to a find decree, made by any vice-chancellor, may 
appeal therefrom to the chancellor.(4) 

Such appeal must be made within fifteen days alter notice of 
such order.(5) 

An appeal must be brought by one who can be injured by 
the decision. It cannot be sustained by a mere volunteer for 
the benefit of others.(6) 

The difference between this provision of the statute and that 
Upon appeals to the court of errors has been before noticed. 
[Ante, Ch. 24, § 1. sub. 9.] In a late case, Farley v. Farley,{7) 
it was again held, that if the appellant settles and delivers an 
order to the clerk to be entered, he must appeal within fifteen 
days from that date. 



(1) Murray v- Blatchford, 2 Wendell, 224. (2) Ibid. 

(3) FuUon Bank v. Beach^ September, 1829. See 2 Paige, 186. 

(4) 2 R. S. 178, § 69. (6) Steele v. White, 2 Paige, 480. 
(6) Ibid. § ea (7) In chancery, 1838. 
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From the case of Whitney v. Beldetij ante, Vol. I. 416, >^-<V"V-y 
I conclude that these fifteen days only commence after notice 
has been given of the order having been duly entered, whenever 
the same may have been pronounced. ^ 

From final decrees an appeal must be made within six From final do- 
months after the decree has been entered in the minutes of the ^'^' 
court, and such appeal may be made notwithstanding the decree 
may have been enr9lled.(l) 

As to the meaning of the phrase '^ entered on the minutes of 
the court," see VoL I^ p. 563, and Whitney v. Beldeny 4 Paige, 
140. 

An important case in relation to the time for appealing from 
a final decree has lately been decided. Barcley v. Bronm^ in 
chancery, Aug. 27th, 1838. This was an application to dismiss 
an appeal from a final decree, on the ground that it was not 
entered within six months after the actual entry of the decree 
in the minutes of the court. The cause was heard in July, 
1837 ; the decree settled and entered on the 26th of Octob^i 
1837 ; but the caption was of the day when the cause was 
heard, viz. in July. The defendant's solicitor, sent a copy of 
the decree tp the solicitor of the plaintiff on the 7th November, 
1837, with a notice endorsed thereon that it was a copy of the 
decree entered in the cause. This notice was dated the 7th of 
November. The solicitor mistook the date of the notice for the 
time of the actual entry of the order, and did not perfect his 
appeal till the 5th of May, 1838, nine days after the six months 
had expired from the 26th of October. The respondent's soli- 
citor, gave notice of his intention to furnish the papers upon the 
hearing, within the time allowed by the rule for that purpose, 
and before he was aware that the appeal had been entered after 
the time for appealing had expired. The chancellor held that 
the appellant's solicitor was not prejudiced by the mistake in 
the caption of the decree, as he knew it was antedated as of the 
time of the hearing before the vice-chancellor, nor jby what 
had occurred in the clerk's office, as he had not examined the 
books to ascertain when the decree was actually entered. Had 
he done so, and been misled by any neglect or mistake of the 
clerk,, it might be a sufficient ground for an application to the 



(1) 2 B. 9. 178, §66. 

VOL. II. 8 
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vice-chancellor to have the decree le-entered witfi a corrected 
caption. That the caption unless otherwise directed must be 
made to correspond with the timc^ of the actual entry of the 
decree or order. The register should see that the caption 
agreed with the time of actual entry. In all cases where a 
decree is entered as of a pierious time, nunc pro tunc, it should 
appear either by an entry in the minutes of decrees, or in the 
minutes of the proceedings of the court, or in both, when it was 
actually entered. 

The chancellor also said, that under the circumstances he 
would have relieved against the mistake, if the court had 
ihe power. But the time for appealing was limited by law, 
and the chancellor had no power to extend it upon a mere 
mistake of the party. That the respondent's notice that he 
would furnish the papers on the hearing did not amount to a 
waiver of tfie right to have the appeal dismissed, even if the 
parties could give jurisdiction to the court to hear an appeal 
not made within the time limited by law. The appeal was 
dismissed. 
Mode V af ^ Every such appeal shdl be made by serving notice thereof 
^*'*^' on the solicitor of ti^ adverse party, and on the register, assist- 

ant register, or clerk with whom the order or decree appealed 
from was entered.(]) HThis is done by delivering to tfa^ regis- 
ter, &c., a written notice, stating that such decree or order, or 
some particular part thereof to be specified in such notice, is 
appealed from. WiUiin eight days thereafter, he must serve a 
like notice on the solicitor of the adverse party, or the appeal 
shall be considered as waived.(2) See the form. Appendix, 
No. 229. 

But it must be carefully noticed that this clause, as to the 
eight days, applies only to appeals to the court of errors. The 
written notice must be givm to the solicitor as well as the 
clerk, within the limited time, viz.^ the fifteen days iwr six 
mondis, according as the order or decree is interlocutory or 
final.(3) 

If the party in whose favor an interlocutory decision is made, 
wishes to limit the time for appealing therefrom, he should 



3 



(1) 2 B. S., 178. i 66. (2) Rule 117. 

(8) Eldridfe ▼. Boifiett, 4 Paige. 457. 
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draw up and enter the order, and serve a copy thei^f upon the v.-^^vTvy 
solicitor of the adverse party without delay.(l) 

No petition of appeal addressed to the chancellor need be 
presented on i^peals from orders or decrees of the vice-chan- 
cellor, and no transcript need be returned, but the original 
pleadings and other papers in the cause may, by order of the pc^" ^ o pa. 
chancellori and at the expense of the paity procuring such 
order, be transferred from one office to another, as occasion may 
require, and the expense of such transfer may be taxed as a ne- 
cessary disbursement.(2) 

This order is special, and obtained upon an affidavit. 

It is not necessary, however^ to obtain an order for the itms^ 
fer of the papers, except in those cases where an actual inspec- 
tion of some exhibit or other origiual paper on file^ would be 
necessary at the hearing, or where there are some other qpecial 
circumstances which w<xild render it proper that ibe ori^al 
papers should be in court at the hearing. In ordinary ca^es 
fhe original papers and pleadings are not wanted for the use of 
the chancellor, as the appellant must furnish the court with co* 
pies of them.(3] The party should state in his affidavit the 
particular reasons which render a transfer necessaly.(4) 

Within the period fixed for appealing the party must make Bond and do- 
the necessary deposite, or file the bond required to be given as P®**^^* 
security for costs on such appeal.(5) 

This bond or security must be the same as is required by 
law on an appeal from a decree or order of the chaneellor.(6) 
By the statute of appeals, the bond must be in tha penalty of 
at least $250, with sureties to be approved of by such officer as 
the chancellor shall designate, conditioned for the diligent pro* 
secution of such a]^al, and fpr the payment of all costs and 
damages that may be awarded against the appellant thereon.(7) 
See tl^e form, Afqpendix, No. 230. 

As the officer by whom the bond must be approved, and the 
duty of such officer, and other points upon this subject, see 
ante, p. 26, sub. 12. 



(1) Tyler v. Simmons, in Chancery, March 7, 1837. 

(2) Rule 10. 

(3) Eamcs v. Sanger, 3 Paige, 556. 

(4) Ibid. (5) Rule U7. 

(6) Rule lie, as amended January 7, 1834^ 

(7) 2 R. B. ens, { 80. 
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^<-^V^^ The provision as to the approval on these appeals as before 
observed, is only a rule of court. Where, therefore, a party 
had notice for six months before he applied to dismiss an ap- 
peal, that the bond was approved by the wrong officer, his ap» 
plication was denied.(l) 

As the amount of the bond, and mode of approval is regu- 
lated by a rule, and not by statute, the court may dispense with 
the strict letter of the rule. A new bond may therefore be 
allowed to be filed where the one filed is defective, or the ap- 
proval improper.(2) 

And the appeal bond may be amended by adding another 
surety where there is but one, upon the written consent of the 
6bligors.(3) 

A master, who has acted as solicitor or counsel in the cause 
or matter in which the appeal is taken, or whose law partner 
has thus acted, cannot regularly approve of the bond. But 
here also liberty will be given to amend by filing a new bond 
nunc pro tuncj or by procuring the same bond to be approved 
of by the proper ofl|cer.(4) 

Where a vice-chancellor had made two distinct decisions in 
a cause, which Were appealed from, it was considered proper 
practice to embrace both in one notice of appeal, and in this 
same bond, provided the condition of the bond was double the 
usual amount, and was sufficiently extensive to cover the da- 
mages and costs upon both appeals.(5) 

A deposite may be made instead of a bond. See as to this, 
p. 28, sub. 13. • 

The necessary papers on an appeal are to be furnished by 
the appellant. But the respondent, or party principally inter- 
ested in or entitled to the benefit of the order or decree, or the 
part thereof appealed from, may within lour days after receipt 
of notice of the appeal, give written notice of his intention to 
5 furnish the papers, and may then do so.(6) 

^^w to be jj^ papers can be jpead upon an appeal which were not read 



(1) Hatcleyv, Bennett, 5 Paige, 104. 

(2) Eldridge v. Howell, 4 Paige, 459. 

(3) Potter V. Baker, 4 Paige, «92. 

(4) McLaren v. Charner, 5 Paigt, 632. 

(5) 111 Chancery, August 2, 1836. Tyler v. Simmons, MSS. Ch. 
Walworth. 

(^) Kale, M. 
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in the court below, or agreed to be considered as read, or offered V.-^vv. 
and rejected.(l) 

The partywho furnishes the papers on an appeal, should pro- 
cure from the clerk a certified copy of his minutes, to show 
that the proper papers are furnished by him, and should also be 
prepared to show, if necessary, that the papers furnished are the 
correct copies.(2) 

The proper evidence of what papers were used before the 
vice-chancellor, or offered and rejected, is a certified copy of the 
clerk's minutes, whose duty it is to enter in the minutes a state- 
ifnent of the pleadings, depositions and affidavits read or agreed 
to be so considered, or offered and overruled. Where any 
mistake has arisen, the minutes may be corrected by application 
to the vice-chancellor. But he may not direct papers to be en- 
tered as read, which were not read or considered as before 
hini.(3) The papers to be furnished are a copy of the decree 
or order appealed from, copies of the pleadings, abstracts, case, 
depositions, <fcc., on which the same was founded, a copy of the 
notice of appeal filed with the clerk, of the opinion of the vice- 
chancellor, and a copy of the minutes of the clerk, showing 
what depositions, pleadings, papers and documents were read 
or used, or offered to be read, and rejected.(4) j - 

Appeals are to be placed upon the calendar, according to the Place on ca- 
date of the issue in the court below.(6) *" '* 

Upon an appeal, if the respondent does not appear, the decree Hearing the 
cannot be reversed for his default. The counsel for the appel- o?p«tict! *** * 
lant must show in what die decree is erroneous, and what is the 
proper decree to be made, if that of the court below is wrong.(6) 

The only effect of the neglect of a respondent to appear is to 
deprive him of his costs on the appeal, if the decree of the court 
below is affirmed ; and to preclude his right to appeal to the 
court of errors, if the decision of the chancellor is against 
him.(7) 

If an appellant does not appear at the hearing of the appeal, 
the court will presume the decision of the court below to be 



(1) Studwtll V. Palmer, 5 Paige, 168^ 

(2) Studwell V. Palmer, 5 Paige, 16a (3) Ibid. (4) Rule 9a 
(5) This is the settled construction of the 91tt Rule. In Chancery, 

October 24, 1836, and other cases. 
(8) atiles V. Berch, 6 Paige, 133. (Y) Ibid. 
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right, and will affirm the same with costs, without Miy argumeut 
upon the merits.(l) 

An ai^)eal firom a final decree does not bring be&re the eourt 
for review a question . which has been determined by an inter- 
locutory decree or order previously made.(2) 

If the appellimt does not succeed in reversing any part of the 
decree, and the respondent has not brought a cross appeal, the 
court cannot reverse or modify the decree in a part in which it 
is erroneous as to such respondent(3) 

An appeal from a vice-<^hancellor to the chancellor is not in 
the nature of a rehearing, but is strictly an appeal, and no other 
evidence or pleading can be received than what was before the 
vice-chancellor.(4) Where the newly discovered evidence is in 
favor of the respondent, the course would be to hear the appeal 
upon the original testimony, and if the decision of the court 
belo\^ was found erroneous, and was reversed on tbi^ ground 
to ask the appellate court instead of proceeding to a final decree 
to remit the cause to the vicerchancellor with permission to the 
respondent to apply to op^n die rule for closing the proo£s(, that 
the newly discovered evidence might be introduced before a 
final decree was made, or that after the reversal of the decree 
the cause should be retained befpre the chancellor with a similar 
permi^ion.(5). 

It is provided by statute, that on the hearing of an appeal, the 
chancellor shall annul, aJSrm, modify or alter the order or de- 
cree appealed from or make any o>ther order in the cause as 
justice shall. require, and may remit the cau^e to the vice-chan-» 
cellor who made the order appealed from for further proceed- 
ings, or may direct the same to be had before himself as the 
circumstance of the case may require.(6) Under this provision 
it has been held that where by an appeal, the whole cause is 
brought before the court, if the chanceUor does not make a final 
decree, the whole case will remain before him for a decision 
upon the equity reserved, unless he shall think proper to remit 
it to the vice-chancellor.(7) But when the appeal is upon a 



(1) 5 Paige, 132. (2) Mapes v. Coffin, 5 Paige, 296. 

(3) Ibid. (4) Lefioa: v. Mitchell, 14 Wendell, 662. 

(5) Wendell v. Lewis, January 23d, 1887. MSS. Ch. Walworth. 

j(6) 2 R. S. 178, § 68. 

(7) JenJcitig v. Uenman, 5 Paige, 30d. 
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collateral matter not embracing the whole suit, tfie case is v.-^v^v^ 
oiherwise.(l) 

Thus where a vice-chancellor had refused to dissolve an 
injunction, and had granted a receiver, on an appeal the order 
was affimied, and the proceedings remitted.(2) 

In the ease of Jenkins v. Hmman, the vice^hancellor had 
directed an issue upon the hearing from^ which both parties ap- 
pealed. And the chancellor entertained a motion for a receiver. g 

The appellate court ought not to proceed to the hearing of a Death after an 
cause, after the court is aware that the nominal party on record "'^^^ * 
is no longer in existence, unless with the consent of the counsel 
for those, who have succeeded to his rights.(3) But where after 
the entry of an appeal, the complainant died, and his death being 
unknown, the cause was heard and decided by the chaircellor 
on the appeal, it was determined that the decree might be 
entered nunc pro tune, as of the day previous to the death of 
the complainant, and after the entering of the appeal^4) ^ 

It is provided by statute, that the chancellor by general mles^ Effect of an ap- 
to be varied as occasion may require, shall prescribe tie effect ^* * 
of all orders and decrees made by a vice-chancellor^ either be- 
fore or after notice of an appeal riiall be given, in what cases, to 
what extent, and on what terms any such order or decree shall 
be suspended or effected by an appeal ; the mannei^ in which 
appeals shall be brought in to a hearing before him, and the 
papers and documents which shall be transmitted therewith, 
and by whom.(6) 

Under this provision the 116th rule has been made, by which 
it is provided, that in all respects the provisions of the 80th sec- 
tion and the nine succeeding sections of the statute as to ap- 
peals to the court of errors must be pursued. 

The provisions of the 80th section and practice under it has 
been before stated, ante, p. 26, sub. 12. 

The other statutory regulations in the case of money decreed, 
^tc., are also fully stated, ante, p. 29, et seq. 

No appeal by a defendant from any interlocutory order or 
decree of a vice-chancellor, in a suit for the payment of money, 
or to compel the delivery or assignment of any securities, evi- 



(1) Ibid. (2) Havens v. Bu$$ey, 5 Paige, 31. 

(3) Vroom v. Ditmas, 6 Paige, 628. (4) Ibid, 

(6) » R. S. 178, § 67. 
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"^^--^^V^^ denoes of debt, documents, chattels or thiogs m action, or for 
the delivery of possession of real estate, or a sale thereof, shall 
operate as a stay of proceedings for more than fifteen days from 
the time of perfecting such a{q>eal, unless a special order for 
the stay of proceedings, be made by the vice-chancellor, or the 
appellant within the fifteen days shall have executed and filed 
a bond with two sufiicient sureties in such penalty as the vice- 
chancellor may direct, and conditioned to pay the d^bt ox 
damages which may finally be decreed against such appellant 
in the suit in case the appeal shall be dismissed, or the inter- 
locutory order or decree so appealed from shall be affirmed.(l) 
Ko appeal fjx>m any interlocutory order or decree of a vice- 
chancellor shall operate as a stay of proceedings for any time, 
unless a social order to that effect be made by tlie chancellor, 
or unless the appellant at the time of entering the appeal shall, 
in addition to the deposite or security required iu such cases, 
procure and file with the clerk a certificate of the vice-chan- 
cellor that there is probable cause for appealing ; that the order 
or decree appealed firom involves the merits of the cause or 
some part thereof; and that it is reasonable and proper that the 
questions arising on such appeal should be decided by the 
chancellor before the final decree in the cause,. and before any 
further proceedings are had on such interlocutory order or 
decree before the vice-chancellor.(2) 

As to the effect of an appeal in bringing up previous orders 

for consideration, see ante, p. 48, sub. 33, especially Mapes v. 

CqfiUi and Bank of Orange County v. Fink^ cited in the 

j^ note p. 60. 

Appeal where Where an injunction is dissolved by a vice^hancellor, an 

if^dissof "Sr" appeal does not uphold it, nor even the certificate of such vice- 

chtocellor. But he may, if he deem it a proper case grant a 

special injunction to continue until the appeal is heard.(3) 

Such an injunction is a new original injunction, and there- 
fore if there is a suit at law tp be restrained, all the provisions 
of the Revised Statutes as to security or deposite aj^ly. It is 
exactly as if there was an original injunction then applied £or.(4) 



(1) Rule 116. (2) Rule 116. 

(3) ir«r/ V. Mayor of Albany^ 3 Paige, 381. And in Chancery Octo- 
ber 24th, 1836. 

(4) This was settled by the chancellor if) the case of Greaves v. 
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If the appellant proceed to cany into effect the order from v,-^^^^^ 
which he has appealed, it will be considered as an abandon- Waiver of ap- 
ment. But application must be made, and to the vice-chan- P®**- ^ 
cellor, to compel him either to abandon his proceedings, or to 
consent to waive the appeaL(l) ^2 

An appellant may prosecute his appeal by a new solicitor, Solicitor on ap- 
without any order of substitution. Papers in the appeal cause ^* * 
need not then be served upon the solicitor below.(2) - 

i If the appeal is from a decree directing the payment of Interast. 
money, and security has been given by the appellant, so as to 
stay the proceedings of the respondent, he will be entitled to 
interest upon the sum decreed by the court below during the 
time that the proceedings were stayed, by way of damages.(3) 



Maguire, March 21st, 1837 The chancellor after referring to the 
power conferred by the statute (2 R. S. 178,) to prescribe on what 
terms the decrees of a vice^hanceilor shall be suspended or affected 
by an appeal, observed — ^'In pursuance of this aathorhy, the 116th 
rule adopts the statutory regulations as to the stay of proceeding's upon 
appeals from the chancellor to the court of errors, but with an addi- 
tional requirement that the appellant can in no case stay the proceed- 
ings upon an interlocutory order in any other way than by a special 
application to the chancellor himself, unless he gets the certificate of 
probable cause prescribed by that rule. But this certificate will not 
operate as a stay of proceedings in any case where the appeal itself 
would not stay the proceedings upon an appeal from such an order of 
the chancellor, if made to the court of errors. Neither will such certi- 
ficate deprive the respondent of the right to apply to the vice-chancel- 
lor for further security, &c., as a condition of the further stay of pro- 
ceedings in conformity with the provistons of the 87th section of the 
statute, (2 R. S. 607.) He then refers to tli^e rule laid down in Hart v. 
The Mayor, ^c^ of Albany, 3 Paige, 381, and says, *^ The effect of an 
appeal after the proper steps have been taken to render it a stay of pro- 
ceedings upon the order appealed from, is to leave the proceedings in 
the same situation as they were at the time of perfecting such appeal; 
but not as they were before the order appealed from was entered. If 
the order was one granting an injunction, the same is not dissolved by 
an appeal, although the present or immediate power of the court below 
to punish the party for a breach of the injunction pending the appeal 
would probably be suspended until after the i^ppeal was disposed of. 
(2 R. S. 607, $ 89.) And where the appeal is from an order dissolving 
an injunction, such injunction* is wholly inoj^erative." 

(1) Vail V. JRemaen. In Chancery, Aug. 7th 1838» 

(2) McLaren v. Charrier, 6 Paige, 639. 

(3) Van Valkenburgh \. Fu^ 6 Paige, 10.; 
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SECTION III. 



APPEALS PROM SURROGATES. 

What orders Appeals to the court of chancery may be made from the 

arc appea a e. ^y^gyg^ decrees and sentences of surrogates in all cases, except 

where provision has been made for appeals to circuit judges, 

and except appeals from orders concerning any admeasurement 

of dower.(l) 

The cases of appeals to a circuit judge are specified in the 
ft 90th section of the act. 

Rule M to The court is authorised to prescribe by rule the course of 
practice. practice on appeals from the decisions of surrogates.(2) By the 
1 18th rule, it is provided that the proceedings on such appeals 
shall be conducted by solicitors and counsel, and by guardians 
ad litem of minors, according to the ordinary course of practice 
3 of the court in other cases, except as modified by that rule. 

Bcalin ^^' *^ '^ ^^® decree of the surrogate is for the final settlement of the 
account of any executor, administrator or guardian, the appeal 
must be made within three months after such decree shall have 
been recorded.(3) If the appeal is from an order for the ap- 
pointment of a guardian, or for his removal, or upon a refusal 
^ to make such removal, it must be made within six months after 
such order shall have been entered.(4) 

In all other cases not specified and not otherwise limited by 
law, appeals shall be ii(iade within thirty days after the order, 
decree or sentence shall have been made.(5) 

If the appeal is not entered within the time limited by the 

statute, the appellate court cannot give relief.(6) 

For the form of an appeal, see Appendix, No. 231 . 

There is a distinction between an account taken between one 

or more creditors or legatees, and the taking of a final account 

where all the parties interested in the estate are cited to appear. 



(1) 2 R. S. 609, $ 104. (2) Ibid. 611, § 12a 

(3) Ibid. 609, $ 105. (4) Ibid. $ 106. 

(5) ibid. $ 107. This language is similar to that of the former act 
ttnder which the case of Bay v. Van BensatUur^ 1 PaigOj 423, was 
decided. The thirty days commence when the decree is pronounced. 

(6) BrtiitttQn v, Ward^ 3 Paige, 1S9. 
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In the former case the appeal must be within thirty days. In v^^^vx^ 
the latter within three months.(l) 

No appeal shall be effectual until a bond be filed with the BmkL 
surrogate, with two sufficient sureties, to be approved by him, 
in the penalty of at least one hundred dollars, to the adverse 
party, conditioned substantially that the appellant will prosecute 
his appeal to effect, and will pay all costs that shall be adjudged 
against him by the court of chancery.(2) 

The appellant must file petition of appeal addressed to this Petition of ap- 
court with the register or assistant register, within fifteen days P*^** 
after the appeal is entered in the court below, or the appeal 
shall be considered as waived ; and any party interested in the 
proceedings in the court below may apply to the chancellor ex 
parte to dismiss the appeal.(3) 

The omission to file the petition of appeal within the fifteen 
day^ is not such a waiver as to deprive the court of chancery 
of all jurisdiction over the case, or to authorize the surrogate to 
proceed as if no appeal had been entered. But it is such a 
waiver as entitles this court to declare the appeal deserted, and 
to authorize the surrogate to proceed. And this courl should 
be applied to for that purpose.(4) 

The petition of appeal should briefly state the general nature 
of the proceedings in the court below and of the sentence, order 
or decree appealed from, and shall specify the part or parts 
thereof complained of as erroneous, except where the whole 
sentence, order or decree is alleged to be erroneous, in which 
cai^ it shall be sufficient to state that the same and every part 
thereof is erroneous. And where the appeal is from the sen- 
tence or decree of a surrogate on the settlement of the accounts 
of an executor, administrator or guardian, if the decision is to 
be reviewed as to the allowance or disallowance of any parti- 
cular items, such items shall be specified in the petition of ap- 
peal ; or the allowance or rejection of any such items shall not 
be considered a sufficient ground for reversdng or modifying 
the setitence or decree.{5) 

The petition should name the persons intended to be made 
defendants in the appeal, and s^hould pray that they may answer 
the sa;me.(6) 

.— »»»»M^»— «— — »»^» ■ I ■ II «■ I I I I ■ ■ . I II 111 II .III III ^,mt—-^ 

(1) Ibid. (2) 2 R. S. 610, § 108. <3) Rule 118. 

(4) Halsey v. Van Armitage, 4 Paige, 28a 

(5) Rule 118. (6) Kelht v. i7<ztAM«n, 4 Paige, 107. 
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v.-^^v'^v-x The petition, of appeal may be filed before the trinscarii^ 
directed by. the 118th rule is obtained.(l) 
u See the form, Appendix, Np. 232. 

Transcript. The appellant must cause a transcript of all the proceedings 
before the surrogate to be made, authenticated and returned to 
the court within twenty days from the time of entering the 
app0^1 below, or the chancellor may dismiss the appeal, unless 
further time is allowed for the return of the trans(cript.(2) The 
mode of con^pelling the surrogate to furnish the transcript, or 
to eorre^Bt any omissions or imperfecticHis therein is by order 
and attachment for disobedience, in conformity to the practice 
of the court in sinular cases.(3) See the form of a transcript, 
7 Appendix, No. 233, 

wwecTin^s ^^^ ^^ appeal when perfected shall stay all proceedings on ]the 
order appealed from, until the appeal is determined, or untilthe 
court to which the appeal shall be made shall authorize fto* 
ceedings thereon.(4) 

But proceedings are not suspended by an appeal where the 
order is for the appointment of a collector, or special adminis^ 
trator on the estate of a deceased person ; or for the sale of 
perishable property ; or appointing appraisers of personal pro* 
perty ; or for the service and publication of notices.(5) 

If an order is for the commitment, or awarding process for 
the commitment, of any executor, administrator or guardian, 
for not returning an inventory, rendering an account, or obey- 
ing any other order of a surrogate, the appeal shall not stay 
•proceedings upon the order or process, unless a bond is given ai 
the time of filing the appeal by the appellant, and two sufficient 
sureties to be approved by the surrogate, to the people of the 
state, in a sufiicient penalty not exceeding one thousand dollars, 
conditioned that if the order appealed from shall be affirmed, 
such person will within twenty days after, such affirmance sur- 
render himself to the custody of the sheriff to whom he shall 
have been committed, in obedience to such order or process.(6) 
In like manner if the order of the surrogate is for the com* 
mitment of a person refusing to obey a subpoena, or to testify 



(1) Hahey v. Van Armitage, 4 Paige, 279. (2) Rule 118. 

(3) Halsey v. Van Armitage, 4 Paige, 280. 

(4) 2 R. S., 610, § 109. (5) Ibid. § lia 
(B) Ilfid, § 111-112. 
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when required^ according to law, a similar bond must be given, v..^"v><^ 
or the execution of the order shall not be stayed.(l) 

For the form of a bond in these cases, «ee Appendix, No. 234. 

As to the mode of enibreing this bond, see the statute, sec- 
tions 113, 114, 115- 

An appeal from an order suspending or removing an execu- 
tor, administrator or guardian, does not affect the same till re- 
versed.{2) ^ 

The respondent should employ a solicitor to appear for him Appearance, 
in this court His proctor below usually acts as such, and 
gives the ordinary notice of appearaaee to the register and op- 
posite party. 

It is provided by -statute, that the filing of an appeal in the 
ojffice of the surrogate, and perfecting the same by giving a 
bond in those cases in which it is required, shall be deemed 
sufficient notice of appeal to the adverse party without any 
otber notice.(3) 9 

If a copy of the petition of ajq^al is not served upon the Order to §€/▼• 
respondent, he may have an order of course that the appellant ^^^^ petition. 
deliver a copy to the solicitor or the guardian ad litem of the 
respondent within ten days after service of a notice of such 
order, or that the appeal be dismissed ; and if the same is not 
so delivered, the respondent upon due notice to the adverse 
party may lapply to the chancellor to dismiss the aiq)eal with 
costs.(4) IQ 

After the petition of appeal, and the transcript of the pro- Order to ^n* 
ceedings in the court below have been filed with the register 
0£ assistant register, the appellant may have an order of course, 
that the respondents answer the same within twenty days after 
service ef a copy of the petiticm of appeal oxA notice of the 
order, or that the appellant be heard ex parte.{i) See Appen- 
dix, No. 235, 

If the respond^it is an adult, the petition and notice must be 
served upon his solicitor if he has employed one. If he has 
not appeared by a solicitor, then the service may be upon the 
sun:ogate.(6) 

And service upon one who appeared before the sur- 



swer. 



(1) Ibid. (2) 2 R. a, 6M. § 116. (3) Ibid. } 117. 

(4) Rule 118. (5) Role 116. (6) Rule lia 
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v^.x*v^v-y rogate for the respondent, if a solicitor of this court, is 
good.(l) 

Upon filing an afiidavit of the service of the petition and 
notice upon the solicitor, or upon the surrogate, and that no 
answer to the petition of appeal has been receired, the iappel- 
lant may have an order of course that the appeal be heai^ ex 
parte J as against such respondent (2) 
Minor rctpon- If the respondent is a minor, and does not procure a guar- 
denu. ^jj^ ^^ Utem upon the appeal to be appointed within twenty 

days after the filing of the petition of appenl, the appellant 
may apply to the chancellor ex parte for the a{qpointment of 
such guardian. If the minor has appeared by a guardian in 
this court, the appellant may have an order of course, that the 
guardian ad litem answer thepetition of appeal within twenty 
days after service of a copy thereof and notice of the order, or 
13 that an attachment issue against such gaardian.(3) 
orie"not*^ d^ ^ party to the proceedings before the surrogate, whose in- 
a party. terests are affected by the appeal, and who is not made a party 

to the petition, may apply to dismiss the appeal so far as it 
affects his rights, or stays the proceedings before the surrogate 
jg to his injury.(4) 
Entitling pa- After the petition is filed the proceedings In this court must 
^^ be entitled in the appeal cause, as between the appellant and 

those who are made respondents by the prayer of the petition 
J4 of appeal.(5) 

Answer. gee the form of an answer to the petition of appeal. Appen- 
dix, No. 236. 

In matters of account, where the appellant objects to the al- 
lowance or rejection of particular items, the respondent may 
in his answer also specify any items in the account as to which 
he supposes the sentence or decree is erroneous as against him. 
Upon the hearing, the sentence or decree may be modified as 
to any such items, in the same manner as if an ordinary ap- 
peal had been brought(6) 

A cross appeal may in several cases be requisite. The 
rules would be similar to those upon cross appeals to the court 
of errors. Ante, p. 43. 



(1) Ibid. (2) lUd. (3) Ibid, 

(i) Gardner v. Gardner^ 5 Paige, I7a (5) Ibid. 

(e)Rulell8L 
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An appeal from the decision of a surrogate on a summary v^^v*v^> 
application is not to be placed upon the calendar, but is heard jjearine and 
as a special motion.(l) paper» upoiw 

Upon the hearing of an appeal the appellant must furnish 
the chancellor with a copy of the petition, and of the answer, 
if one has been received, and a copy of the surrogate's return 
of the proceedings in the court below, including a copy of the 
appeal as entered in that court.(2) , 

The appeal has place upon the calendar from the time the 
matter arose before the surrogate.(3) 

Where the case admits of a final decision, and a remittitur ,> ^ 
is not necessary for further proceedings, the decree may be en- the appeal, 
rolled in this court, and execution had thereupon according to 
the ordinary practice^4) 

Upon a reversal, or modification of the decree, the proceed- 
ings may be remitted, with instructions to the surrogate to en- 
ter a final decree upon the principles settled by the court,(6) 
or to take such further prdceedings as may be necessary .(6) 



(1) fFoodv. Wood, in Chancery, 20th November, 1833. 

(2) Rule 1J8. Halaeyy, Van Abnringe, 6 Paige, 14. 

(3) Rule 91. 

(4) Kellety. Bathbun, 4 Paige, 110. 

(5) HaUey y. Van Amringe, 6 Paige, 10. 

(6) Gardner y. Gardner, in Chancery, March §, 1838. A decree 
or sentence had been pronoiuieed upon the report of auditors. The 
chancellor upon appeal varied the report as to certain items ; and the 
order was, that the sentence or decree of the surrogate be opened and 
modified accordingly; that the said sentence or decree be in all things 
confirmed except as above mentioned, without costs to either party on 
the appeal, and that the proceedrogs be remitted to the said surirogate, 
to carry into effect the said sentence or decree, as directed to be 
modified. 



CHAPTER 25. 



COSTS. 

SECTION L 

t 

tlTHEK ALLOWED OR REFUSED/ 
X 

Genefai role* j^ j[g |he geiierdl doctrine of the court that costs are entirely 
10. its discretion, to be awarded or withheld according to the 
justice of each particular case.(l) Still as a general rule, the 
party who fails pays the costs, and must show circumstances 
to displace this liability .(2) If the question is one of law, and 
the party has the dicta of several judges in his favor, the court 
will not charge him with costs.(3) 

If costs are decreed to be paid by defendants generally, each 
defendant may be called upon to pay the whole, and the court 
will enforce contribution among them^4) 

Under the Revised Statutes, the costs of all suits and pro- 
ceedings in equity, whether originally commenced in this court, 
or brought here by appeal, may be directed to be paid. An ap- 
plication fo rectify certain irregularities in the sale of real estate, 
under the order of the surrogate, was held to be within this 
g provision.(5) 

Where ano- If a bill is filed, when the relief could be had upon petition, 

ing^ would suf- ^^^ complainant will not be allowed costs, unless the permis- 

fic«- sion of the court has been obtained.(6) 



(1) Bennett College v. Carey, 3 Br. C. C. 390. 

(2) White V. Folgambe, 11 Vesey, 337. Vancouver v. B/w, 11 Ve- 
sey, 468. 

(3) Perry v. Whitehead, 6 Vesey, 64. Anon. 3 Atk. 234. 

(4) 2 Fowler's Exch. Pr. 355, and case cited Jone9 t. CairAomf. 
(6) Ex parte Eemiwp^ 3 Paige, 305. 

ifi) Dt La Vergne v. Evertion^ 8 Paige, 181. 
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Where there was no pretence of equity against a defendant v.vvv^ 
at the filing of the bill, either for discovery or relief, the defend- 
ant should demur. If he answer, he shall be entitled to such 
costs as he would have received upon a demurrer^ and no 
more.(l) ^ 

Where it is necessary to bring parties before the court, who . Formal par* 
are merely formal, if there is no fault on their part, they will be 
allowed their costs as against the complainants who may havd 
a decree over against such of the defendants as have rendered 
the litigation necessary.(2) 

In general an executor or administrator who brings a suit in Executon 
this court in good faith, on a probable ground of right, will not *""^*^* 
be charged with costs. But if the bill is brought to aid a de- 
fence at law, and fails, he will be liable to costs as he would be 
at law.(3) 

If executors are bound to appear, and have no interest in the 
question, they will be allowed their costs out of the fund, and 
the prevailing party will recover those costs also against the 
other.(4) An executor is the legal representative of the rights 
of residuary legatees ; and if a bill is brought by a creditor or 
legatee, and there is a fair question for litigation, and he does 
no more than his duty in attending to their interests, he is 
allowed his costs out of the fund belonging to them.(S) 

Where a testator has expressed himself so ambiguously as to 
make it necessary to obtain the direction of the court, the costs 
of the litigation must be borne by the estate. And the general 
residue is the primary fiind for the payment of such €0sts,(6) 

Generally, a party suing in autre droit, is not responsible for 
costs.(7) But wherever a trustee or executor has been guilty 
of negligence, or his conduct is improper, he will be charged 
with costs.(8) And if he insist upon the direction of the court 



(1) Murray v. Graham^ 6 Paige, 624. 

(2) American Insurance Co* v. Coster^ 3 Paige, 3Si5, and particularlj^ 
Stafford v. Afo«, Ibid. 102 ; Petch v. DaXton^ B Price, 0- 

(3) Mann^ r. Phillips, I Paige, 472* 

(4) Delqfield r. Chlden, 1 Paige, 143. 

(5) PritcJutrd v. Bicks, 1 Paige, 2^73. 

(ft) Smith t. Smith, 4 Paige, 272; Rogers v. Robs, 4 Jdhos. C. H* 
€06 ; Ripley r. Moysey, 1 Keene's Rep. 578. 

(7) Goodrich v. Pendleton, 3 Johns. C. R. 620. 

(8) Gira^y v. Thompson, I Johns, t, R. 82; Black V, Blakely^ 2 
roL. iv 10 
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^'^-^V*^^ in a case whkh does not admit of doubt he will be refused his 

coc^(t) 

If a cestui que trust file a bill, he should apply to the trustee 
to join him as plaintiff, indemnifying him against costs. If the 
trustee refuses, he will be subjected to his own costs as a defend- 
ant. If he is not applied to, the plaintiff must pay his oosts.(2) 
Where an heir or other person becomes a trustee by opera- 
tion of law, and resists the claim of the cestuis que trust upon a 
technical ground in opposition to clear testimony, he will not 
- be allowed costs.(3) 

Infant plain- As to security for Gosts by the next friend of an infant, see 
^^' Vol. I, p. 59. 

A prochein amy may move when the infant comes of age, 
that he pay him the costs expended in prosecuting the suit.(4) 
If a suit is lawfully instituted for the benefit of the infant, 
and he elects to abandon it on coming of age, he miist pay the 
costs of his next friend as well as of the adverse party .(5) 
^ But if the suit is improperly brought, he may apply to dis- 

miss the bill without paying the costs of the next friend, but 
subjecting him to the costs of the adverse party. And the 
court will direct a reference to inquire into the propriety of the 
suit«(6) 

If the suit is ended before the infant comes of age, apd is 

nnsuceessful, the next friend will be charged with costs, unless 

there is a fund under the control of the court, belonging to the 

infant, and Ae suit appears to have been instituted in good 

iaith, for the benefit of the infant.(7) 

But in general, the costs of au unsuccessful suit on behalf of 

^ aol infant must be paid by the next friend.(8) 

Guardian ai Notbii^ but the taxable costs of a sruardian ad litem can be 

'"^ allowed oiit of the fund which belong to others. If any extra 

allowance is to be made, it must come out of the infant's 



McCord^ Ch. Rep. 9; Tieman v. Wilson, 6 Johns. C. R. 411. See 
Travers v. Townsend, I MoUoy, 96. 

(1) Knight V. Martin^ 1 Russ. & Mylne, 7(F. 

(2) Reade v. Sparks, 1 MoWoy's Rep. 8. 

(3) Anstice ▼. Brown, 6 Paige, 453. 

(4) Brown v. Jones, Exchr. 2 Fowler, 878r 

(5) Waring v. Crane, 2 Paige, 79. (6> Ibid. (7) Ibid. 
(8) Stephenson v. Stephenson^ 3 Hay, 123 ; Matter of Wheeler, 2 

Modloy, 251. 
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8hare.(l) It must be a very special case to justify the ^eourt in v^^v^^^ 

allowing extra counsel fees against an infant in any case.(2) 

See ante, Vol. I, p. 63. ^ 

Where a bill is filed by a husband and wife in relation to her Married wo- 
property, and he dies before decree, she may proceed or not in "*"' 
the suit at her election. And if she refuses to proceed, she is 
not liable for costs.(3) 

Where a married woman has separate property under the 
control of the court, it may be made liable to the costs of a 
suit instituted by her respecting it.(4) See ante. Vol. I, p. 7L 

Although a party admitted to prosecute, as a poor person coau in paa- 
cannot be charged with the general costs of the cause in favor ^^ *^""- 
of the adverse party, he may be charged with interlocutory 
costs for any irregularity in the proceedings on his part, or fojr 
the expense of expunging scandalous or impertinent m«tter 
from any pleading or proceedng, or for the costs of his eon- 
tempts.(5) And if a pauper amends his bill aftejr a perfect an- 
swer has been put in, under the common order to amend on 
payment of costs, he must pay full costs of the further answer. 
To avoid this he must make a special application to amend 
without paying costs.(6) 

Where a plea was overruled, and the complainant prosecuted 
in forma pauperis, the question of costs upon the plea w«s re- 
served to the hearing. They will not be allowed, if the de- 
fendant succeed in the defence.(7) . 

An appeal cannot be prosecuted in forma pauperis, and as 
the appellant must give security for costs, he will be entitled to 
dives costs if he succeed.(8) 

A plaintiff who sues in forma pauperis for a l^facy, and re- 
covers it against executors, if there is no unreasonable delay on 
their part, ought not to recover full costs, but only the actual 
expenses of the suit.(9) 



(1) Union Insurance Company v. VanRensaelaer, 4 Paige, 87. 

(2) Ibid. 

(3) Dewall v. Couenhoven, 5 Paige, 581. 

(4) Barlee v. Barlee, 1 Sim. & St., 106. 

(5) Richardson y. Richardson^ 5 Paige, 58; Murphy V. Oldis, 9 
Molloy, 475. 

(6) Richardson V, Richardson, 5 Paige, 58. 

(7) BoUon y. Gardner, 8 Paige, 279. (8) Ibid. 
(9) mmamsr. limtMtf, 8 Johm. Ch. Rep. 68. 
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S»f<^>r^^ Where the suit was caused by the negligence or poverty of 
the complainant,' and the court decreed relief, by which the 
means of paying costs were obtedned) the court directed pay- 

inent of dives oosts,(l) 

It has been the subject of many inconsistent decisions as to 
the costs which a pauper shall have, if he succeeds in his suit 
or defence^2) Chancellor Koit says, that the result is, the 
oourt hQ$ a discretion in each case»(3) 

A pauper in contempt is in the same situation as any other 
suitor in conten^t. He can only be discharged ppon the pay- 
9 ment of dives costs.(4) 

awikardL I^ *® Committee of a drunkard has been guilty of gross ne- 
glect, he will be charged with costs of an application for his 
removal and the settlement of his accounts,/ 6) 
Set off. No set off will be allowed on motion, except where the de^r 

m^nd claimed to be set off against the judgment or decree of the 
opposite party was judicially determined, or settled by the 
order, judgment or decree of some court 'of competent juris- 
diction.(6) 

A decree or judgment arising upon a matter distinct from 
. that in litigation, cannot be set off to the prejudice of the soli- 
citor's lien.(7) 

But if different claims arise in the course of the same suit, or 
in relation to the same matter, they may be set off without re- 
gard to the lien of the $olicitor. That lien is only upon the 
clear balance due to his client after all the equities between the 
parties have been settled.(8) 

If the solicitor is obliored to resort to a suit in the name of 
his client, the adverse party may avail himself of any proper 
subject of set off which existed previoqs to the time of the soli- 
citor's lien. But a demand acquired after that time cannot be 
off set, either at law, or by an application to the equitable pow- 
ers of a court on motiou,(9) 



(1) McDonotighv. O^ Flaherty^ 1 Beatty, 54. • 

(2) Rattray v. George^ 16 Vesey, 332. 

(3) Williams v. Wilkins^ ut supra. See Beames on Costs, p. 121. 

(4) Murphy t. Oldis, 2 Molloy, 475. 

(5) In the matter of Carter, 3 Paige, 153. 

(6) Dunkin v. Vcaidenbergh, 1 Paige, 624. 

(7) Ibid. (8} Ibid. (9} Ibid. 
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Where a solicitor is entitled to costs against a party who has 
a judgment against the solicitor, the debt may be set off against 
such costs.(l) 

The assignee of the co^ takes his claim subject to all the 
equity as to a set off, which existed against the solicitor at the 
time of the assignment.(2) 

Costs arising from the irregularity of a solicitor, either SolicUor. 
through negligence or ignorance, ought to be charged to the 
solicitor himself. If the client is compelled to pay them, he 
may recover them in an action on the case.(3) 

A solicitor who neglects to attend to the rights of his client 
upon the hearing of the cause, is not entitled to costs on such 
hearing, although he has a decree for his general costs in the 
cause.(4) 

A solicitor who draws a scandalous or impertinent pleading 
or proceeding, and the counsel who sanctions it with his name, 
are both personally liable to the adverse party for the costs of 
expunging the scandalous or impertinent matter. And as a 
general rule, such costs should be charged upon them in the 
first instance, although the client is also liable for them.(5) 

A counsel may be compelled to pay such costs, although his 
client is in custody for non-payment of them, and he has not 
received a fee in the cause.(6) j2 

As to the payment of costs upon a dismissal of a bill volun- DttmiMal of 
tary or otherwise, see ante,- Vol. I. p. 327^-331. It is a general 
rule, that if a bill has been dismissed, and a new one filed, pro- 
ceedings will be stayed until the costs of the dismissal are 
paid.(7) But if the party permits the coihplainant to proceed 
to a decree, he will be considered as waiving the claim.(8) 

K there are junior incumbrancers parties to a bill of fore- in mortgnge 
closure, and they are compelled to answer to protect their **•*■* 
rights, the bill cannot be dismissed upon the plaintiff receiving 



(1) Utica Insurance Company v. Powers^ 3 Paige, 366. 

(2) Ibid. (3) Kane y. Van Vranken^ 5 Paige, 64. 

(4) Mitchell V. Blair^ 6 Paige, 588. 

(5) Powell V. Kane, 5 Paige, 267 j Samers v. Thrrey, Ibid. 54. 

(6) Cmhman ▼. Brown, July 18, 1837; M8S. Ch. Walworth. 

(7) Pickeit V. Loggon, 5 Vesey, 702. 

(8) Ongt V. TruOocki 1 Beaiiy's Rep« 341. 
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payment without paying their 'costs. Otherwise if their rights 
are truly stated in the biil.(l) 

The decision in question was before the rules of 1830^ and 
no doubt would be applicable to junior incumbrancers coming 
in and answering, where the bill states merely, as at present, 
that they cledm a right in the premises. 

Where a claim is made before a master for the surplus money 
€ffising from a «ale of mortgaged premises, and the claim is liti- 
gated in good faith to establish it, the party will not be subjected 
to costs, but cannot claim .«ost8« If, howiev^r, after the facts are 
all kn^wn, he brings the case to a hearing upon the report, he 
will be charged with the costs of such hearing.(2) 

Upon a redemption bill, costs are usually allowed to the de- 
fendant. But if an application is made to redeem before filing 
the bill, and is ■reiused without cause, or an unconscientious 
defence 4s set up, the mortgagee may fi^ only lose costs, but 
may be compelled to pay them.(3) 

Where a mortgage was given more than twenty years pre- 
vious to foreclosure, and judgment creditors, having no know- 
ledge of its being unpaid, contested it, although the proofi were 
sufficient to rebut the presumption from lapse of time, 4he de- 
fendants were not subjeoted to costs. Had they knowingly set 
up an unjust defence, it would have been otherwise.(4) 

If two bills are filed to foreclose two separate mortgages 
upon the same property, the oouot will make such a disposition 
of them as that the property shall not ba charged with the costs 
«f both suits. 

Where the same solicitor filed both bills, and a decree under 
either might dispose of the whole {Nroceeds according to the 
equitable rights of the parties, the «olicitor was called upon to 
elect in which suit he would take his decree.(6) 

AUhougfai generally a pailif seeking redemption pays costs, 
even if he succeed, yet if the defendant improperly resist his 



(1) MerchaiU^4 Inturance Oo. v. M<xrvin, 1 Paige, 557. 

(2) Norton v. WhUing, 1 Paige, 579. See rule 136. 

(3) Brockwa^ v. WtlU^ 1 Paige, 619; SUe v. Manhattan Co. Ibid. 48. 

(4) Piia^k V. Peck^ I Paige, 478. And sea Bank of PkUUburgh r. 
Piatt, Ibid. 465. 

(5) WendeU v. WendeU^ 3 Paige, 60a 
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claim he not only may not be given costs^ but may sometimes ^.^"V^^^-^ 
be charged with them.(l) 

A mortgagee who comes to redeem is not bound to pay the 
costs of a statute foreclosure. The purchaser under such fore-^ 
closure is only entitled to the amount due on the mortgage 
under which he purchased.(2) ^^ 

If a widow apply for an assignment of dower before filing Hill for dower^ 
her bill, or an equivalent, and the request is refused^ costs of 
the suit will be given her, but not if she file her bill without 
such application.(3) In the case cited^ the widow claimed 
dower to a much greater extent than was decreed. The de- 
fendant was obliged to resist this claim, and each party was 
decreed to bear his own costs. 

See ante, YoL I. p., 215 and 223, as to the provisions; of our Upon plea or 
rules for costs upon allowing or overruling a plea or demurrer. ^*"*""*'^* 

If a plea is ordered to stand for an answer with liberty to 
except, the plaint|ff is entitled to his costs, as if it had been 
overruled.(4) 

A party demurring ore tenus must pay the costs of the de- 
murrer on record.(&) 

If a plea is ordered to stand over to the healing, and saving 
the defendant the benefit thereof at that time, neither party has 
costs against the other,- unless specially directed by the coU!rt.(6) .^ 

Where exceptions were taken ta an answer, some were Exeepiions. 
allowed, and some disallowed by the master. The complain- 
ant submitted and the defendant excepted. On hearing befcwe 
the court, the report was confirmed. The costs* of the hearkig-of 
the exceptions to the report were given to the complainant, as 
also the costs of the reference, and of the exceptions allewed 
by the master. But the defendant was not given costs fop the 
exceptions disallowed by the master. He should have sub^ 
mitted to answer those which were well taken.(7) 

I have stated the above decision for the better understanding 
of the 63d rule of 1837. 



(1) Vroom V. DUnuu, 4 Pai§e, 536. 

(2) IbuL and Benedict v.- Oilman, 4 Paige's Rep. 58. 

(3) Ruaael v. Austin, 1 Paige, IK. | 
(i) Howling V. BuUer, 2 Mad. Rep. 245.' 

(5) Garlick y. Strong, 8 Paige, 410. 

(6) Hearti y. Coming, 8 Paige, 572. 

(7) Richardt v. Barlowy I Paige, 188. And dee a C. Ibid. 323, 
(18M.) . 
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By the former rule, no part of the costs of the reference '^ej^ 
allowed unless the major part of all the exceptions referred 
were finally allowed. By the present rule, to obtam costs of 
the reference,, all of the referred exceptions must be allowed, or 
disallowed finally. 

The present regulations of the eoart are these. The com- 
plainant is entitled to the eo&ts of the exceptions which are 
submitted to, and of thoM which are finally allowed after a 
nsference ; that is the costs of drawing, serving, &c. 

Neither party can get costs of the reference unless he suc^ 
ceeds finally as ta all the exceptions referred. 

The costs of tfaer hearmg before fhe court are in its discretion ; 
But neither party can have costs against the other, unless he 
succeed in the major part of the exceptions to the report. If 
he succeed in a major part, but not in all, his costs shall not be 
taxed over ten dollars.(l ) 

If some exceptions aie only allowed in pait, neither party is" 
entitled to the costs of such exceptions.(2) 

It was decided before the last revision of the rules, (1837,) 
that where impertinent matter which could have been com^ 
IKrieed in one exception, was set forth m several, the costs of the 
reference might be refused, although the exceptant succeeded in 
the major part of his exceptions.(3) Perhaps the i»,me rule 
would now be adopted if the exceptant succeeded in all. 
f^^ifm titnd- If a cause is directed to stand over for want of parties, a de- 
* ^^♦^ fendant having for the first time made the dbjectfewr at the hear^ 
ing, each party having equal knowledge of the facts, the rule 
seems to be to make each party bear his own share of the un- 
necessary expense^ not to allow fhe defendant costs. But if the 
order to stand over fs silent as to costs, and a decree for costs 
generally has been made against a defendant, the costs of the 
supplemental bill and the proceedings will be mcluded.(4) If 
the objection is taken in the answer, and the cause Is proceeded 
J with, costs will be allowed. 

Appeal. If a party has given notice ct an appeal from the order of a 



(f) Coropare Rules 62 and 63. 

(2) Richards v. Barlow^ 1 Paige, 825. 

(3) Franklin v. Keeler, 4 Paige, 382. 

(4) Rogers v. Rogers^ 2 Paige, 467; Miithsll v. Barley^ 3 Mad. Rep. 
62 and n* 
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vice-chancellor, and notices the appeal for hearing, when in 
reality, no appeal has been entered, the chancellor hcis jurisdic- 
tion to charge him with the costs of the adverse party for 
appearing to oppose.(l) See as to costs in court of errors, 
ante, p. 66. 

If a defendant has no interest in a question which is brought 
before the court on an appeal, he is neither entitled to nor can 
he be charged with costs.(2) 

Where two defendants united in an appeal and failed sub- 
stantially as to the whole, they where both charged with the 
costs of the appeal, although one of them procured a modifica- 
tion in his favor of one part of the decree.(3) 

If the party appealing succeed only as to part of the items 
objected to on the appeal, neither party will be allowed costs. 
But he will be allowed for necessary expenses incurred to repel 
presumptions arising from the counter affidavits which are 
deceptive.(4) 

An appeal will not lie with respect to the allowance or re- 
fusal of costs where the matter is wholly discretionary with 
the court beloAV. But it will lie where costs are disposed of as 
matter of relief, or where they iire given or refused contrary to 
statute, or the settled practice of the court.(5) 

So if a party appeals upon a substantial ground, the appel- 
late court may vary the decree as to costs, though the appellant 
fail upon the merits.(6) 

An appeal from a decree as to the general costs in a cause is 
authorized by statute. But an opinion has been expressed in the 
court of errors by Justice Co wen, that the clause in question has 
not extended the right beyond what it was before. It is a mere 
limitation of the time. Rogers v. Holly ^ 18 Wendell, 352.(7) 

It must be entered within fifteen days after notice of the 
decree.(8) 

In Stafford v, Mott^ 3 Paige, 102, a debtor to a judgment 
debtor was made a party to. a bill to recover the amount • which 



(1) Mechanics^ Bank v. Snowden^ 2 Paige, 293. 

(2) Bulkley v. Van JVyck, 5 Paige, 536. 

(3) Atlantic Insurance Co. v. Slarrow, 5 Paige, 285. 

(4) The People v. Elmer, 3 Paige, 87. 
(6) Winslow V. Colling, 3 Paige, 89. 

(6) Ibid. , . (7X-a.B. St eoa, § 79. (B) Ibid, 

vWl. II. 11 
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he was willing to pay deducting his just demands hy way of 
set oK On appeal, the decree was varied by allowing him his 
costs, which had been refused below. 

If an appellant succeed only in part upon an appeal, neither 
party will be allowed costs.(l) 

If a solicitor refuses to waive a technical advantage upon 
reasonable terms offered, and compels the party to come to this 
court for relief, he will not be allowed costs for opposing the 
application.(2) 

Where there was a joint appeal by several defendants, and 
the decree was reversed as to the part which related to one, 
and affirmed as to the others, no costs were given to either 
19 party on the appeal.(3) 

?i.'L ^^ ^'*^^ -^^ ^ general rule, a defendant who has fully answered a bill 
of discovery is entitled to costs. If the complainant apply be- 
fore filing the bill for the information or an admission of the 
facts, he will be exempted from the payment. He should state 
such application in his bill.(4) 

If the facts charged in a bill of discovery are denied, flie 
plaintiff must pay costs of course, as there is no way of contest- 
ing the truth of the answer. The ciause is never brought to a 
hearing. But after the time for excepting has expired, the de- 
fendant is entitled to move for costs.(5) 

There are cases in England in which a bill for discovery is 
also for a commission to examine witnesses abroad in aid of an 
action. In snch cases, the costs of the discovery are not given 
until the commission isreturned.(6) But such a bill would not 
be permitted here, as courts of law have the power of issuing, 
commissions. 

The costs to which a defendant is entitled upon a bill of dis- 
covery not only apply to putting in the answer but to all ex- 
penses of resisting motions. Thus in Nobte v. Garland, 1 Mad. 
R. 344, considerable expenses bad been incurred on several 
motions which had been resisted, namely a motion to stay trial, 
a motion for a commission for the examination of witnesses 



(1) Stafford v. Moit, 3 Paige, 102. 

(2) Gaul V. Miller^ 3 Paige, 195. 

(3) Fulton Bank v. N. Y. and Sharon Co., 4 Paige, 139. 

(4) Kin^ Y. Clark, 3 Paige, 77. (5) Ibid. 
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abroad, and a motion that defendant's might bring into court 
all books mentioned in the defendant's answer. These were 
allowed. 

If the bill contain a prayer for general relief, the defendant 
must bring the cause to a hearing in the usual manner to get 
his costs. He cannot move for them in the usual mode.(l) 

"The question of costs is disposed of upon such a bill by- 
motion. The cause is not to be brought to a hearing. Fees 
therefore are only chargeable as upon an ordinary special 
motion.(2) 

Although a complainant who files a bill of discovery becomes 
insolvent or bankrupt, yet still the defendant is entitled to 
his order for payment of his costs. It does not defeat his 
rights, and it may be a question between the insolvent and his 
assignees whether the estate should not pay the costs.(3) 

If a woman file a bill of discovery while she is single, and 
afterwards marries, the defendant loses his costs ; for the suit 
abates, and there can be no revivor for costs. If execution was 
taken out for theni it must be in her maiden name, and there is- 
no such p3rson ; and the husband could not be liable being no 
party to the suit.(4) 

Upon a bill against several praying relief as to some, and a 
discovery only as to one, the latter cannot have his costs upon 
the usual motion* The court will not examine the record to 
see whether the complainant might not under the prayer of 
general relief be entitled to some relief against this defendant.(5) 

If a complainant should be allowed on motion to convert a 
bill of discovery into a bill for relief, he must pay the costs of 
the suit up to the time of such allowance, including the costs of 
the application.(6) See the order for costs, Appendix, No. 237. 

If an ofiicer of a corporation is made a party for the purpose 
of discovery only, and the plaintiff is compelled to pay his costs, 
he may have a decree over against the corporation for them.(7) 



(1) McDougall V. Miln, 2 Paige, 325. 

(2) Boughton v. Phillips^ 6 Paige, 434. 

(3) Hibhcrson v. FieUUng, 2 Sim. & St. 371. 

(4) Djdion V. Judd, 10 Vesey, 31. See Beanies on Costs, p. 34. 

(5) Attorney General v. Barch, 4 Mad. Rep. 178. 

(6) Lo'uada v. Templer^ 2 Russell, 531 j JVilkinson v. The Master 
of Christ College] 2 Fowler's Exch. Pr. 350. 

(T) Fidton Bank v, N, Yl and Sharon Cb^ 4 Paige, 127. 
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Whenever a bill of interpleader is properly filed, in good 



Bill of inter- ^^^^ ^^ ^^^ complainant, he will be entitled tahis costs.(l) 



pleader. 



21 
Costs upon 
motions. 



A bill to redeem a mortgage in the nature of a bill of inter- 
pleader may be filed, but in such a case costs are not a matter 
of right, but in the discretion of the court. Where, therefore, a 
complainant in such a bill was in possession of the premises? 
and could not be dispossessed by an action at law, and one party 
claiming the money had offered indenmity, he was not allowed 
his costs.(2) 

If such a bill is rightfully and neccessarily filed, the com- 
plainant is entitled to his costs out of the fund, which is the 
subject of the suit ; and he is not obliged to take his chance of 
getting them from the defendant against whose claim the court 
eventually decides.(3) 

If one of the defendants allows the bill to be taken as con- 
fessed by him, he will be personally chargeable with all the 
costs produced by his unjust claim on the fund.(4) 

If a party opposes a motion successfully, and nothing is said 
in the order as to costs, he will have them, if he get a decree for 
costs generally in the caus«i.(5) 

So if a party succeed in a motion, and obtain an order for 
costs, and no direction is given as to them, and he obtain a 
general decree for costs, he shall be allowed the costs of the 
motion.(6) But this rule does not apply if the motion is granted 
as a mere matter of favor, or to relieve the applicant from the 
consequences of his own default.(7) 

The party who opposes a motion without success, is not enti- 
tled to the costs as costs in the cause.(8) Nor is the party who 
makes the motion and fails.(9) 

In all cases of special motions or petitions, if the aflSdavits or 
other papers, on which the application is founded, or those 
which are read in opposition are unnecessarily prolix or vo- 
luminous, the solicitor will be refused the costs to which other- 



(1) Aymer v. Gault, 2 Paige, 285. 

(2) Bedell v. Hoffmmi^ 2 Paige, 200. 

(3) Eadeau v. Rogers, 2 Paige, 210. (4) Ibid. 

(5) Rogers v. Rogers, 2 Paige, 459 ; Wilkinson v. Henshaw, 4 
Paige, 257. 

(6) Stafford v. Bryan, 2 Paige, 45, and see 1 Sim. & St. 357. 

(7) Ibid. (8) Ibid. (9) IWd. 
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wise he would have been entitled as against the adverse party, v.>'*v^v->' 
if such useless or improper papers had not been produced by 
him.(l) ^ 

The complainant is not entitled to counsel fees out of a fund judgment crc- 
which belongs to a judgment debtor or his creditors ; as be- *^"°" ^^'^' 
tween pajrty and party, the counsel for the complainant has in 
no case a right to be paid extra counsel fees out of a fund be- 
longing to a defendant, except where the counsel has been em- 
ployed to obtain or create such fund for the joint benefit of 
parties.(2) ^ 

See title Divorce, ch. 32, § iv. sub. 2. Divorce casei. 

Where the debt to the complainant and the costs of both par- ^ oi^n- 
ties are directed to be paid out of a particular fund, which is in- ment of defi- 
sufiicient to pay the whole, the amounts must be paid rate- 
ably, unless there is something in thje decree to show a prefer- 
ence of one claim over the others.(3) o- 

Where a plaintiff has examined an unnecessary multitude of Evidence wit- 
witnesses, and taken a large body of irrelevant testimony, he "^**®*- 
must pay the costs of the depositions, although the bill was dis- 
missed without costs as to the rest of the cause, there being 
some fair ground for filing it.(4) 

Wherever depositions are suppressed, or objectionable testi- 
mony expunged, pursuant to the provisions of the 85th Rule, 
the party at whose instance the evidence was taken, shall not 
be allowed costs on taxation as against any of the other parties 
in the cause, either for the fees of the examiner or commis- 
sioner, or for any copies of any part of the deposition of that 
witness, unless the court in the order suppressing the deposition 
shall otherwise direct.(5) 

Where the court has not decided upon the validity of the ob- 
jection to the testimony, if it has been taken down in opposi- 
tion to the decision of the examiner or commissioner, no allow- 
ance shall be made on taxation, for any part of the depositions 
or copies thereof, unless the taxing officer shall be satisfied that 
the decision of the examiner or commissioner was wrong, or 



(1) Seeber v. Hess, 5 Paige, 86. 

(2) Ryckman v. Parkins, 5 Paige, 645. 

(3) Burr all \\ Leslie, 6 Paige, 445. 

(4) Moort V. McKay^ I Deatty, 282. (5) Rule 85. 
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K..^^/'^^^ the court upon a social application, or at the hearing shall have 
otherwise directed.(l) 

If depositions are irrelevant, or unnecessarily prolix, the soli- 
citor, at whose request the irrelevant matter is taken down, is 
answerable for the examiner's fees ; but he is not allowed 
therefor on the taxation of costs even against his own client.(2) 
Where a commission for the examination of witnesses may 
l)e obtained under the 69th Rule by application to the register 
or clerk, and the party applies to the court, he will not be al- 
lowed the extra costs of such motion.(3) 
Severinj^ in Where the same solicitor appears for different defendants, or 
defence. different solicitors who are partners appear for several defend- 

ants, and separate answers are put in, or other proceedings had 
by or for the defendants separately, the taxing officer, in the 
taxation of costs either as between party and party, or between 
solicitor and client, sl;iall consider whether such separate an- 
swers or other separate proceedings were necessary or proper ; 
and if in his opinion any part of the costs occasioned thereby 
was unnecessarily or improperly incurred, the san>e shall be 
disallowed.(4) 



SECTION II. 



TAXATION AND KE-TAXATION. 



Officers to tax. One master residing in each circuit is designated and ap- 
pointed by the chancellor as the taxing master of such circuit. 
He is authorized to tax costs when the vice-chancellor of such 
circuit resides more than twenty miles from the clerk's office, 
or is absent from his usual place of residence.(5) In all other 
cases the costs axe to be taxed by a vice-chancellor.(6) A vice- 
chancellor may tax the costs in a suit or proceeding before any 
other vice-chancellor as well as before the chancellor.(7) 



(1) Ibid. (2) Stafford v. Bryan^ 2 Paige's Rep. 46. 

(3) aark v. Bundy, 6 Paige, 432. (4) Rule 130. 

(5) Rule 129. (6) Ibid. 

(7) Qiapnutn v. Mutuon, 3 Paige, 347. 
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An application to the chancellor for re-taxation of costs is not '^-^'^V^^-^ 
an appeal which must be made within fifteen days. A vice- Re-tax«tion. 
chancellor in taxing costs is not considered as holding a court 
in his character of judge but only as a ministerial ojSicer.(l) 

Where costs have been taxed by a vice-chancellor, upon 
hearing of the parties, the application for a re-taxation may be 
made directly to the chancellor, whether the suit was pending 
before a vice-chancellor or not.(2) 

This provision is confined to cases where the amount of the 
costs is in controversy. But if the proceedings of the adverse 
party have been irregular, the application for a re-taxation, or 
to set aside the proceedings for irregularity, must be made to 
the vice-chancellor before whom the suit is pending.(3) 

If a party who applies for a re-taxation of costs succeeds as to 
part only of the items objected to, neither party shall be allowed 
the costs of the re-taxation.(4) 

The mode of reviewing the taxation of costs is by a petition 
or motion specifying the items which are supposed t6 be errone- 
ously taxed. The English practice of a petition for leave to 
except does not prevail.(5) , 

Notice of taxation should be served the same time previous Notice of tax- 
to the day as is required for service of a summons in ordinary *'*^"' 
cases. There must be therefore not less than two days' notice 
if the adverse solicitor resides in the same city and town where 
the taxation iskto take place, and four days if he resides else- 
where within fifty miles, and two days in addition for every 
fifty miles from his residence to the place of taxation.(6) 

It is not the practice of the taxing officers to require any 
proof of service of a copy of the costs or notice before they 
proceed to taxation. ^ 

The several items of disbursements and the fees of the ofilcers Items to be 
of the court must be particularly specified in the bill of costs *^**^* 
and not charged in gross, or they shall be disallowed on taxa- 
tion. When witnesses fees are charged, the names of the wit- 
nesses shall be specified, and the number of days' travel and 
attendance of each.(7) 

(1) Ijoyd V. Brewster, 5 Paige, 88. • (2) Rule 129. '^ 

(3) Chapman v. Munson^ ante. 

(4) Loyd V. Brewster^ 5 Paige, 88. 

(5) Hofman v. Skinner^ 5 Paige, 526. (6) Ibid. 
(7) Rule 130. 
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An affidavit of the solicitor, or of the officer who prosecutes 
Affidavit to ^^ defends in person, must be annexed to the bill of costs, sta- 
bill of costs, ting, according to the best of his knowledge and belief, that 
the several disbursements charged in the bill have been neces- 
sarily and actually paid or incurred ; that the copies and exem- 
plifications of documents charged therein were actually and 
necessarily used or obtained for use ; that such bill contains no 
charge for any draft, engrossment, or copy of any pleading: or 
other proceeding which has not been made, or for any other 
service which has not been performed except such prospective 
services as are allowed by law or the practice of the court to 
be taxed ; and that the number of the folios contained in the 
draft, or in the copies of any pleading or proceeding are not 
overcharged in such bill.(l) 

The affidavit may be made by the clerk or law partner of the 
solicitor, or officer, provided a sufficient excuse is stated in the 
affidavit for not producing the affidavit of such solicitor or offi- 
cer, by reason of sickness, death, or necessary absence.(2) 
FUinglbill of "^^^ taxed bill, with the original affidavit annexed, must be 
affidavit. filed with the register, assistant register, or clerk, within twenty 
days after the taxation, and before the solicitor or the officer 
who prosecutes or defends in person shall be entitled to pay- 
ment, or to issue an execution or other process for the collection 
of his costs.(3) 

No register, clerk, or master, who is ordered to pay costs out 
of money in his hand, shall pay the same until the taxed bill of 
costs and affidavit are duly filed.(4) 
^ .- "^ ^ The assistant register or clerk, gives a certificate of the taxed 

Certificate of ° , . i i 

register, &c. . bill and affidavit being filed, which is delivered to the master as 
his authority to pay. Appendix, No. 238. 

If payment of the costs is voluntarily made within the twenty 
days, the solicitor or officer, instead of filing the taxed bill and 
affidavit (except where the bill of costs is required by law to be 
annexed to the enrolment) may deliver such bill and affidavit 
to the party or person from whom he receives such payment, 
endorsing a receipt for the amount upon the taxed bill,(5) 



(1) Rule 130. (2) Ibid. (3) Rule 131. (4) Ibid. 

(6) Rule lai. 
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SECTION III. 

WHAT ITEMS ARE TAXABLE. 

It has been considered most useful to give a selection of bills 
of costs in an appendix, in which the various decisions and 
rules of the court will be referred to upon the particulax itema. 



SECTION IV. 



PROCESS FOR COSTS. 



By the 171st Rule, if a party is ordered to pay the costs of For intedoca- 
interlocutory proceedings, and no time of payment is specified ^'^ "*■'*• 
in the order, he shall pay them within twenty days after the 
filing of the taxed bill and aflidavit, and service of a copy of 
the order and of such taxed bill ; or if a grosi5 sum is specified 
in the order within twenty days after service of a certified copy 
of the order. 

After such service has been made, and the time has elapsed, 
an affidavit should be made of the personal service of the co- 
pies of the taxed bill, and of the order, (or in case of a sum in ' 
gross being specified in thie order) of the order only, and of a 
demand for payment, and that such costs have not been paid.(l) 
Appendix, No. 239. 

Upon filing this affidavit an ex parte order may be obtained 
to commit such delinquent to prison.(2) 

The court must be applied to for this order. It is not of 
course. See Appendix, No. 240. 

The statute provides that performance of any decree, or obe- For costs upon 
dience thereto, may be enforced by execution against the body fina* decree and 
or against the goods and chattels, lands and tenements of the 
party against whom the decree is made.(3) 

Under this provision the chancellor says, it may be doubtful 
whether a^./a. can be issued upon a mere order for the payment 
of interlocutory costs.(4) 



(1) Rule 171 . (2) Ibid. (3) 2 R. S. 183. 

(4) Van Ness v. Can tine, 4 Paige, 56. 
VOL. II. 12 
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But upon an appeal fiom a vice-chflaicell(»^ to the chancellor 
upon an interlocueory older, die cooit may make a iecse» 
respectmg the costs on the appeid which will aBChoidze the 
party to eniol tbe same^ and to fakeo«t exeeutioir agakiBf the 
person or tfie property of the paxty agaiast -wbaok thB party 
eosl» are adtjudged^I ) 

Aod su^ i» the practice of the court of chancery on an ap^ 
peal to fihe eomt of errors from an ixiferlocritory order of the 
chancellor. The dbciee of the appellate court is a final decree,, 
so far as respects Ae co9l» a w ar ded on the appea].(2) It is iur 
fhe power of tie party^ howerer^ t» whom costs are awar^d, 
apon smeh an appeal to Ifte chancellor to resort to an execntiqny 
or to the precept for commfCment under the 171st Ru^Te.(3) 

In the ease of Cfregvry r, Dodffef an appeal was taken from 
an order of a rke chancellor to the chancellor, and: from hiy 
decision to the court of errors. It was a purely interlocutory 
matter. (See 14 Wendell,. 593.) The decree of the court of 
exrofs affirmed that of the chancellory and directed Ae costs of 
tfie respondent taxed at ^43 45, to be paid : upon filing the re- 
miittitUT, Ml order was entered, which, see AppeniSx, No. 241^ 

It will be i^rtieetf that the cause was not renaattedr lo theTioe«- 
chancellor.. 

1*he complafneaitsr (appellanfo abore) were non-residents, and 
the appeai bond had been s%ned by residents of the city of 
New-Toik. The solicitor harmg had his costs tteed, and ap- 
plied to* the sureties for payment whidi was reot- made, got his 
dscree eniolledy smd issued exx3cutibn, which vms letumed nulkf 
bona. Upon such retaam;- and as affidark of the non-residence 
of ihe appellants, an onferwas appliied for oft* notice to the 
sureties, that Ae appeal bondf be put in srat. 

In the case of the Neur-YoHt Ckemtcal Company r. FUw-- 
erSf October, 1837, the chancellor stated that befoie an ap- 
peal bond could be put in suit against the sureties, the xe- 
msdymust be exhausted against the piine^.. Jin execution 
cfr process nrast be issued. 

For the forms of exeeutors,.see the precedents in tlie Book of 
Rules. 



(I) Brockwafrr Cbfp, 8 Pafg«,^W», («) IMd. (3) Ibid. 
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EXECIJTIOM OF ftSCitfiEy SATISFiCTMtf, illSCHABGE OF 

1»OCKET« 

SECTION L 

eXECVTlON. 

t 
The coBTt may enfiMrce pegrferounce of aii|r decree, oar obedi- OjMrai cuict. 

ence thereto, by execisitioa against the body of Ibe party againat 

whom such decree shall ha^e been made, or by executio& 

against the goods and chattels, and in default thereof^ the lands 

and tenements ofsnchpaity. No process ^antssne, howevei, 

oipou a final decree aatil the same shall hare been enrolled.(l) 

The former statute of 1S13 and that of 1802, gave similar 

|)o\irer to the couit.(2} By these provisions the tedious process 

of the English court is done a«ri^ with. That was otdinariiy 

a writ of execution of Jthe decree served upon the paity^ and 

followed up by all the process of contempt to asequestratiim. 

The sequestration was rendered effectual as to personal estate 

by a sale and paymeiA of the proceeds to ^he party, and as to 

real estate, by payment of the lents^S) 

No process -can issue to enforce a decree until it has been 
enrolled. 

Tm ^actice our decrees vary much in tme particular. Often 
and especially in old decrees^ the sum of money adjudged due 
is to be paid, or the duty is to he performed within a time spe- 
cified in the decree, ixi other cases, it is decreed to be paid 



(1) si.at83, ilia 

(2) laws 9818, td Vol. 487. Websler's edit Laws, Vol. 8, p. 

(3) See Seatoa on Decrees, p. 400, et teq. 
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without fixing a time, and in each case a clause is inserted that 
the party have execution to enforce the decree. 
\ By our practice whether the time is fixed or not, an execution 
may be taken out at once, as soon as the decree is enrolled, in 
like manner as it is issued upon a judgment when docketted 
at law. This course is well settled in practice, though the 
English rule is different.(l) 
Against the The form of a writ of execution in the nature of a ca. sa. is 
^^^^' set forth in the precedents annexed to the rules. (No. 4.) 

Under this writ the party i^ entitled to the gaol liberties, and 
may be discharged upon presenting a petition and making an 
assignment of his property under the insolvent act.(2) 

Where an attachment issues for non-payment of costs, the 
party is also entitled to the gaol liberties, but not to a discharge 
under the act, upon surrender of his property. If the commit- 
ment is for a fine imposed for a contempt, he must be closely 
imprisoned, and cannot be discharged.(3) 

No execution can issue against the body or property of the 

party except upon a decree of the court, or upon some positive 

order in the nature of a decree. Where a party is equitably 

entitled to dosts, he should apply to the court for a positive order 

3 for the payment thereof, before he take out an executioh.(4) 

Against per- The Ji. fa, against personal property includes a direction that 

prorerty. "* 1^ the debt cannot be made out of the goods and chattels, the 

sheriff shall raise the amount out of the lands and tenements of 

the party. See Appendix to Rules, No. 5. 

The Revised Statutes have authorized the court to enforce 
the performance of a decree only by an execution against the 
propedrty of the party as on a common law judgment. It is 
therefore doubtful whether a Ji. fa, can be issued upon a mere 
order for the payment of interiocutory costs.(5) 



/ 



(1) Parkins v. Morrice^ Dickens, 689. Mr. Dickens stated to the 
court, that where by a decree it was provided that a defendant should 
pay, &c., and the master had reported the amount, the plaintiif should 
apply for a short order stating that part of the decree, an applicatiom 
for payment and refusal, and praying an order, &c., and that the court 
may, as it frequently does, fix a time, when hy the decree, it is indefi- 
nite. CoMna v. Crumpe, 3 Mad. Rep. 890 ; and Seaton on Decrees, 
p. 28, and Munsion v. Singleton, there cited. 

(2)^ The People v. Bennett, 4 Paige, 283. (3) Ibid. 

(4) Van Nms y, Cantine, 4 Paige, 56. 
, ('5) Van Ness v. Ccni^'iH, 4 Paige, '67. 
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But upon an appeal from an interlocutory order of a vice- 
chancellor, the chancellor may make a decree respecting the 
costs on such an appeal which will authorize the party to enrol 
the same, and to take out execution against the person, or the 
property of the party against whom such costs are adjudged.(l) 

So upon an appeal to the court of errors, if that court awc^ds 
costs on appeals from interlocutory orders of the chancellor, the 
decree is in such cases final, so far as respects the costs awarded 
on the appeistl ; and these costs may be collected on an execution 
in the usual manner.(2) 

See further upon this subject, ante, title Costs, chap. 26. § iv. 

Until an actual levy no goods or chattels shall be bound by 
an execution as against a purchaser without notice. By the 
Laws of 1813, (1 R. S. 487, § 4,) this provision extended to 
lands as well as goods. 

Every final decree made since the passage of the Revised 
Statutes, directing the payment of any debt, damages, costs or 
sum of money, shall bind and be a charge upon the lands, tene- 
ments, real estate and chattels real, of every person against 
whom such decree shall be rendered, which such person may 
have at the time of the docket thereof, or shall acquire at any 
time thereafter.(3) 

Such decree shall cease to be a lien, or bind any such pro- 
perty, against purchasers in good faith, and against incum- 
brancers subsequent to such decree by mortgage, judgment, 
decree or otherwise, from and after ten years from the time of 
filing such decree.(4) 

From the language of the different sections of the statute, it 
seems that nothing but a decree finally ascertaining and direct- 
ing payment of a liquidated sum will bind lands. Compiore 
sections 100, 101 and 102. A decree for an account, and to pay 
the sum found due upon such accounting, would not be a lien, 
even if it can be enrolled* 



(1) Brockway v. Copp, 2 Paige, 578. (2) Ibid. 

(3) 2 R. S., 182, § 102. (4) 2 R. S., 182, § 103* 
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SECTION IL 

DI8CHA&OEU 

A deeree is discharged 1^ a written acknowledgment by the 
IMurty in whose feivor the decree was rendered, that he has beem 
fiiUy paid and satisfied the amount of all money directed to be 
paid by such decree.(l) See the form, Appendix, No. 241. 

This must be certified by a vice-chancellor, or master in 
chancery, to have been duly acknowledged before him by the 
party signing the same, and that such party was known or 
made known to him by competent i»roo£(2) 

Upon filing with the register, assistant register or clerk with 
whom the decree was docketted, this acknowledgment, he shall 
enter in the docket of such decree, « satisfaction and discharge 
tfiereof Such decree shall thereupon be dischaiged.(3) 

The eouit may also oider the docket of a decree to be dis« 
chai^l^ed upon « hearing of the parties, and upon sati$factory 
evidence that it has been fUlly paid.(4) 

The register, &c^ is to transmit to the clerks of the supreme 
court, a certificate of the discharge, who shall thereupon enter 
in the transcript of the docket of such decree the fact that the 
siune is disdiarged, reversed or vacated^5) 



SECTION m, 

ftltSCVt'IOIf OP ▲ DECBBE RfiLATINO TO filPBCinC ft£At« 

lUBTATS* 

^ .. ^ Where the decree directs deeds or other instrum^its to be ex^ 

deemd to be ecuted by a party to tlie suit, the ordinary process of contempt 

***®"^* must be employed to enforce their execution.(6) There are, how- 

ever^ special cases under our system, in which an officer of the 



(1) 2 R. a, 192, § 104. (2) Ibid, (3) Ibid, 

(4) Ibid. 106. (5) 2 R. S., 182, $ 106. 

(6) Ormt^y v. NtchoUon^ Vernon ft Scriv. 115 ; 1 "turner & Vena- 
blM, 227, 
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court has been empowered by statute, to execute amveyances 
which before must have been executed by the parties.( 1) And in 
England, by a late statute, 1 William lY., c. 36,(2) a provision 
has been adopted, that wheiev^ a decree has been made for the 
execution of deeds by a party, and he neglects or refuses to 
execute them, and is in prison on process for his contempt, the 
court may aj^int one of the master's to execute the same. 

A more extensive provision is contained in a statute of New- 
Jersey, by which a decree for the execution of any conveyance 
shall be deemed equivalent at law and in equity to the convey- 
ance itsel£ 

But in our state, except in the cases provided for by statute, 
I conceive that no legal title or estate can be conveyed by a 
deed of any master or other officer, however an equitable title 
may be acquired under the* decree,^ which the court would en- 
force by delivering possession, and protect by a perpetual in- 
junction. Still much embarrassment may arise to a purchaser 
without an estate at law, and generally he is not bound to ac^ 
eept a mere equitable title^S) 

(1) Partition and Mortgage Cases, see post. 

(2) Sugden's Acts, by Jemmet, p. !06. 

(3) It has been necessary to pass a statute to emport^r masters to 
execute a conveyance upon mortgage sales. The history of this pro- 
ceeding in our court is this r^-^In 1760, an act was passed, authoriadng 
decrees against absent or concealed mortgagors after giTfng the notice 
prescribed by the set, and that upon such decree a writ miglit be issued 
to the sheriff commanding him to make sale of the lands at public ven- 
due. Van Schaack's edit. Laws, Vol. I. p. 386. Carpenter v. Cfueei^ 
7th June, 1788 ; Thompson v. Mere, 24th January, 1787. 

By an act of 1769, this law was continued to 1780. Ibid. Vol. II. 497. 
A similar act was passed 7th March, 1785, 1 Jones & Varick, 190. 
But a previous appraisement of the property was required. This was 
abolished by the law of 13th March, 1787, 2 Jones A Varick, 112. 

In other cases, however, than those in which the mortgagor was ab- 
sent or concealed, the decree was for a sale under the direction of a 
master, and all proper parties to join in the same and in the convey- 
ance. Wilkins v. Bimngton^ 7th March, 1799. If there was an infant, 
he had his day to show cause in the usual form. Samler v. Scott^ 10th 
January, 1801. 

By the act concerning the court of chancery, 3d April, 1801, (Web- 
ster's edit.. Vol. I. 439,) it was fiist provided, that all sales of mortgaged 
premises, to be made under any decree of the court should be made, 
and deeds executed by the master. 

8o in partition, by the settled English law, the parties are directed to 
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'^^■^^'V'"^^-^ The cases in which the decree must necessarily be for the par- 
ties to execute conveyances, are those of bills for a specific per- 
formance : to set aside a deed, and reconvey ; and in England, 
a decree upon a redemption bill, although, from the doctrine of 
our court as to the legal estate, it might not be necessary here. 

Absent defen- jn the case of a decree against an absent or absconding de- 
fendant, it is specially provided, (§ 129,) that upon the coming 
in of the report, the chancellor shall make such order there- 
upon as shall 1^ just. And process shall then issue to com- 
pel the performance of such decree, either by sequestration of 
the real and personal estate of the defendant ; or where any 



execute conveyances to each other mutually ; for although at law the 
legal estate is vested by a partition, yet in equity only an equitable 
title passes. Whaley v. Dawson, 2 Sch. & Lefroy, 372 ; Anon. Trin. 
1742; 3 Swanst. 139 ; n. TVickfield ,y, Butler, from a MSS. of Sir 
George Hampson ; Seaton's Forms of Decrees, 195. 

A sale under a bill for partition is unknown in England, and ^i^as 
permitted by statute in our state upon the- report of commissioners of 
the situation of the premises, (1 R. L., 1813, 508, 510,) and they were 
authorized to execute conveyances. 

In the 3'ear 1818, in the case of Tabeley, Taylor, the inquiry whe- 
ther the premises in question were incapable of a division without great 
prejudice to the owners was for the first time referred to a master, the 
court being satisfied that such preliminary inquiry might be conducted 
before him as well as by commissioners. This practice was after- 
wards frequently adopted in New-York. It was then also suggested 
whether the court could not employ a master to sell and convey. The 
opinion of counsel was, that it had no power to do so; that it could 
not by any possibility transfer the legal estate through a master. In 
the year 1826, a statute was passed, the same as that contained in the 
Revised Statutes, authorizing sales and conveyances by a master. 

The case o^ Mason v. CodwUe arose in the year 1821. It was a cre- 
ditor's bill against executors, who had a power of sale, and the per- 
sonal estate was insufiicient. On the 22d November, 1821, an order 
was made for the sale of the property, with the usual directions as to 
notice, &c., and the decree proceeded ; " And it is further ordered, 
that the said master, together with the said executors, execute deeds of 
conveyance to the several purchasers of the land so to be sold." 

The clause italicized was not in the order as drafted. I suggested 
the difiiculty as to the master's power to convey, to the counsel and to 
Chancellor Kent. I well remember his quick manner of demanding, 
"Why! cannot I order my masters to execute any thing, and wont it 
be binding?" He bebame soon satisfied that he could not endue them 
with the power of giving a legal estate vested in others. 
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specifie estate or effects are demanded by the bill, by OftusiQg 
possession of ,thjB property so demwded to be delivered ito tbe 
cou]|)lainant(i} 

i (HMisider &at this provision would not (in a creditor's bili 
for example) supersede a decree of sale, with a dicection fox aU 
parties to join, which could be enforced when the absent de- 
fendant caiQe within the jurisdiction. But the difficulty as to 
the legal estate still occurs. Ante, p. 95, a,nd note. 

For the proceedings upon a sequestration, see Vol., I., 
145. The writ in this case may be applied for at once, 
the fact of absence, &c., doing away of course the necessity of 
any process against the person. But there should be a motion 
or petition to the court, stating the fact of absence for the se- 
questration to issue. 

Under the statute respecting suits against heirs, devisees, 
&c. (2 R. S. 464,) every final decree rendered in a suit by a 
creditor against an heir or devisee shall have preference as a 
lien on the real estate descended, to any judgment, or decree 
obtained against such heir personally, for any debt or demand 
in his own right.(2.) And a sale under an execution upon such 
decree will overreach all alienations of the estate made sub- 
sequent to the commencement of the suit.(3) 

In the case of Morris v. Mawatt, 2 Paige, 692, the chan- 
cellor thought it probable that in order to give the purchaser a 
legal title, sufficient to protect him in a court of law from a 
sale under a previous judgment against an heir, it might be 
necessary to issue an execution upon the decree, and have the 
property sold by the sheriff in the usual manner. 

Under the same statute, where the bill is against several 
heirs or devisees jointly, the amount of the recovery is to.be 
apportioned among the several heirs, &c., as well as the costs, 
and only such proportion is to be recovered of each heir. The 
decree must express the amount thus apportioned, and the exe- 
cution must conform to the decree.(4) 

If such a decree is rendered against infants, no execution 
shall be executed against them until the expiration of one year 



(1) 2 R. S., 187, § 130. (2) 2 R. a, 464, § 48. 

(3) Ibid. { 40; 2 Paige, 502. (4) 2 R. S., 455, § 52, 63. 

VOL. II. 13 
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after the rendition of the decree ; but such execution may be 
executed against any co-defendants of full age.(l) 

The solicitor must endorse upon the execution the names of 
the infant defendants, and shall direct the sheriff not to exe- 
cute the same against them^ until the expiralaont o£ the- time 
specified.(2) 



(1) a R. S.,, 455, i 64 C2) Ibid. { 55. 



CHAPTER 27. 



BILL OF INTERPLEJIDEII, 

1. 

A BILL to iaterplead, is m t)ill in which the comphiiiMnt Nature and 
claims no right in opposition to the rights cl&imed by those aiuTwlew^it 
Against whom it is exhibited, but prays the decree of the court i»«^ 
touching the rights of those persons for his own safety. It is 
where two persons <^laim of a thipd the same debt or the same 
dut5r.(l) 

It may be filed, though the paHy has not been sued at law, 
or has been sued by one only of the claimants, or though the 
claim of one is actionable at law, and of the other in equity. (2) 

The object of such a bill is to protect a complainant stand- 
ing in the situation of a ^stakeholder, not knowing to whom to 
pay the money, or to deliver the property in his hands ; and 
where a recovery againist him by one party might not be a pro- 
tection against the claim of 'another.(3) 

But a bill of interpleader should not be filed where the 
holder of the fund is party to a suit in this court, brought by 
one claimant against the other, to settle the right of the fund. 
He should petition the court for liberty to pay it in.(4) 

A bill of interpleader is strictly a bill in which the com- 
plainant claims no relief against either of the defendants, but 
only asks for liberty to pay the money or deliver the property 
to the one to whom of right it belongs, and that he may there- 
after be protected against the claims of each.(6) The only de- 



(1) Mitford, 32. Dungty v. Angove, 2 Vesey, jr., 310. 

(2) Bichard* v, SaUer, 6 Johns. C. R,, 446, 

(3) Badeau v. Bogers^ 2 Paige, 209. (i) Ibid. 
(5) Bedell v. Ho f man, 2 Paige, 200. 
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cree to which he is entitled is, that the bill was properly filed ; 
that he pay the fund into court, (if not previously brought in,) 
and that be have his costs.(l) 

A bill to redeem a mortgage, where there are conflicting 
claims to the money, may be filed, and is in the nature of a bill 
of interpleader. But in such a case costs are not matter of 
right, but in the discretion of the court.(2) See ante, p. 84, 
sub. 20. 

The filing of bills of interpleader should not be encouraged; 
and they should never be brought, except in cases where the 
complainant can in no other way protect himself from an un- 
just litigation, in which he has no interest.(3) 

A party against whom such a double claim is made, so as to 
entitle him to file a bill of interpleader, is not bound to file it, 
so long as the course of proceeding taken by the different 
claimants is such as, if persevered in, will determine their 
respective rights as between themselves, without the intervene 
tion of the court.(4) 

If the effect of the injuncttcm upon such a bill will be, not 
only to prevent the rights of the attaching creditors from 
being ascertained, but to permit s(^me third part^ to inter* 
vene, and obtain a tiile s^ainst both, the injunction will be 
modified, so as to permit the parties to proceed to judgment al 
law.(6) 

The case tendered by every bill of interpleader ought to be, 
that the whole of the rights claimed by the defendants, may be 
properly determined by litigation between them, and that the 
plaintiffs are not under any liabilities to either of the defend- 
ants beyond those which arise from the title to the property in 
question. If the plaintiff has come under any personal obliga- 
tion, independently of the question of property, so that either of 
the defendants noay recover against him at law, without estab- 
lishing a right to the property, no litigation between the defend- 
ants can ascertain their respective rights as against the plaintiff. 
The injunction, which attends a proper bill of interpleader, 
would therefore deprive such defendant of a part of his legal 



(1) Ibid. (2) Ibid. (3) Ibid. 

(4) Sieveking v. Behrens^ 2 Mylne & Craig, fi81. 

(5) Ibid. 597. 
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i%ht without i^ording him any equivalent. And such a case Ns.-^'-vv-x 
would not be proper for an interpleader«(l) 

If the personal engagement was obtained through misrepre- 
sentation, it would afford ground for relief in equity, but not 
for a bill of interpleader.(2) 

It is familiarly said that there is no interpleader between p^jnciMi and 
landlord and tenant, or principal and agent ; but it will be agent,iandiord 
found that the reason for this lies deeper, than might be infer- *" 
led from the statement of the rule. It is to be considered not 
so much an independent rule, as a necessary consequence of 
the principle of all interpleading. In both these cases rights 
and liabilities exist between the parties, independent of the 
title to the property, or to the debt or duty in question, and 
which may not depend upon the decision of the question of 
title.(3) 

Where, however, the landlord or the principal has given, sub- 
sequeniljf to the creation of the relation, an interest in the sub- 
ject matter, to a third person who makes a claim, the bill will 
lie,(4) 

Lord Cottenham, under this position, examines the cases of 
Nickolsen v. Knowles,{6) Cooper v. De T<zstet,{6) Pearson v. 
Cardon){7) and McLSon v. Hamilton,{8) 

All these cases he shows, support the position that where 
such a relation exists, no bill will lie if the adverse claim is 
prior, but only where it is derivative. 

See upon the question, as between landlord and tenant, the 
leading case of Dungey v. Angove, 2 Vesey, jr., 304. 

There may^ says Lord Rosslyn^ be a variety of cases in which 
the tenant, not disputing the title of the landlord, but affirming 
that title, the tenure and the contract by which the rent is 
payable, but where it is uncertain to whom it is to be paid, may 
file a bill of interpleader. He instances the cases of mortgagor 



(1) Per Lord Cottenham, Crawshay v. Thomioriy 2 Mylne & Craig, 
19. 

(2) Ibid. 

(3) Per Lord Chancellor, Crawahay v. Thornton^ 2 Mylne & Craig, 
20. 

(4) Ibid. (5) 5 Mad. Rep. 47. (6) 1 Tamlyn, 177. 

(7) 4 Simons' Rep. 218, and on appeal, 2 Russ. & Mylne, 006. 

(8) 5 Sinions, 19. 
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and mortgagee, trustee and cestui que trust, a married woman 
with a separate estate, the rent of which has been paid to the 
husband and notice given to pay to her. See also Clark v. 
Bj/rne, 13 Vesey, 383. 

Where a landlord had brought an action on a policy of in- 
surance, and a party with whom he had entered into an 
agreement to lease the premises, filed a bill to compel the 
application of the - insurance money to the repair of the 
premises, a bill of interpleader by the company was held 
proper.(l) 

Where an auctioneer had received a deposite on a sale, and 
gave a receipt expressing that the deposite would under no cir- 
cumstances be paid over to either buyer or seller without their 
mutual consent, and the production of the receipt, and a difi&- 
culty arose as to the title, and one of the parties sued the 
auctioneer at law, it was held that a bill of interpleader would 
lie.(2) The vice-chancellor adverted to a statute passed in 
England, giving the relief to the party by an application to a 
judge of the court of law. 

If a party is taxed in two different towns for the same pro- 
perty which is only liable to taxation in one, and where it is 
doubtful to which town the right to tax belongs, he may file a 
bill of interpleader to settle the right.(3) But if it is apparent 
from the bill itself, that he was properly taxed in one of the 
towns, the bill cannot be sustained.(4) 

The rule is that the complainant must show he is ignorant 
of the rights of the defendants, or at least that there is some 
doubt to whi<5h of the claimants the debt or duty belongs ; so 
that he cannot safely pay it to one without the risk of being 
liable to the other.(5) 

If the holder of the property has parted with it, on receiving 
indemnity from one of the claimants, he x^annot sustain a bill 
of interpleader.(6) 



(1) Paris V. Gilham, Cooper's Cases, 56. 

(2) Bleecker v. Graham^ 2 Edw. Rep. 648. 

(3) Thompson v. Ebbeits, 1 Hopk. 272. 

(4) Mohawk and Hud, R, R, Co. v. Clutey 4 Paige, 385. 

(5) Ibid. 

(6) Bennet v. Anderson, 1 Merivale, 405. See 6 Conn. R. 421. 
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The plaintiff should offer in the bill to bring the money into v.^^^v^v^ 
court.(l) Lord Redesdale says, that in strictness the want of p . ^.^ 
this offer is ground of demurrer. But m Meux v. Bell, (6 money" into* 
Simons, 175,) it was held that a demurrer would not lie in ^^^^^' 
such a case, although the plaintiff must pay it in before taking 
any steps in the cause. All difficulty is however avoided, 
where an injunction issues, as it must in almost every case. By 
a late case it is settled, that the common order for such an in- 
junction is, that it issue upon the parties paying the money into 
court. This is a condition precedent, and an order not con- 
taining it will be discharged.(2) If the money cannot be paid 
in in time to stay a trial, the injunction officer should be applied 
to, to vary the order on the special grounds.(3) 

The register and clerk therefore, under our practice, should 
not issue the injunction until the money is paid in, and the 
officer should make the provision part of his certificate. 
The court will, on application of either defendant, order the 
money or property to be brought in. 

An affidavit must also be annexed, made by the plaintiff, that Affidavit 
he doth not exhibit the bill by fraud or collusion with either of 
the parties, but merely for his own indemnity. 

But if the bill is sworn to, as is now almost always necessary 
under our rule of court, the statement should be^ made in the 
bill, and no affidavit is requisite. 

It was held by Lord Hardwicke, that the plaintiff need not 
swear the bill is filed at his own expense ; the material part 
of the affidavit being that the plaintiff should swear he did not 
collude with any of the defendants.(4). Where there is a sus- 
picion of collusion,^ the court will direct an inquiry into the 
circumstances.(5) In Stevenson v. Anderson, 2 Ves. & Bea., 
407, Lord Eldon observed; that the form of the affidavit, as 
stated in Harrison's Practice, seemed going too far, in swearing 
that the bill was filed without the knowledge of either of the 



(1) Mohawk and H. Co, v. dtUe, 4 Paige, 385; Thanetv. Pater- 
mm, Barnardiston, 247. 

(2) Sieoeking v. Behren$^ 2 Mylne & Craig, 681. 

(3) Ibid. 

(4) Metcalfy, Harvey, 1 Vescy, sen., 248. 
(6) Dungey v. Angove, 4 Ves«y, jr., 810. 



104 BILL OP INT£RPLEAD£B. [Ch. 27. 

v.>^*v^^ defendants. Lord Rosslyn mclined to thkiky th# an injuoclion 
ought never to issue on an interpleading bill without the iqoh^ 
was brought into court ; but the practice was ascertained to be, 
that it may be brought in at any time, and tiiis is done ^ffm 
the application of either party. But see ante, p. IQ3. 
Pro«»edinn If ^^e bill does not show that <each of the defendanls claimi 

upon the bill ^ right, both defendants may demur ; .one because the bill 
shows no claim of right in him, the oilier because Ae biU 
showing no claim of right in the co^lefendant, d^iows no eauo^ 
of interpleader.(l) 

After the plaintiff has brought the defendeoxts to inteipLoad 
by filing their answers, and put the cause ;at issue, his office aa^ 
pears to be at an end. Each defendant becomes then in the na-* 
ture of a plaintiff. The master of the rolls, in AnffeUv. Hod- 
den, (16 Yesey, 203,) says, that the court disposes of ifae .ques- 
tions arising upon bills of interpleader in Tairious ^modes, JSiCr 
cording to the nature of the question. An inteipleading bill is 
' considered as putting the defendants to contest their lespeotisre 
claims, just as a bill by an executor or tmstee to .obtain sthe di- 
rection of the court upon the adverse cladms. If^at the hfiairing, 
the question between the defendants is ripe for decision 4bB 
court decides it, if not ripe, directs an action, our an issue, lOr a 
reference to a master, as may be best suited to the .nature of .^he 
case. The plaintiff does not pray any deci?ee in fayor of one 
defendant against another ; but the decree is d^ber :fsayed by 
one of the defendants, or is such as the court thinks it >ri^t vto 
pronounce. Lord Eldon has obs^^ed, that he juever know an 
instance of a bilji of interpleader being brought to a hecaring*(S) 
This arises no doubt from the circumstance that the. defendaiil^ 
usually go into proof against ^ach other after j^lication, .and 
the cause is then brought on upon its merits, ^not ririmply 4d 
procure a decree of interpleader. See howev^the .cases iioin 
Daniels' Reports, cited post. 

It appears that the plaintiff should file a replication to the 
answers, in order to put the cause properly at issue.(3) If after 



(1) Harr. Prac, 97. Philad. edit. 

(2) Mariinius v. Helworth, 2 Vesey & Bea., 412. n. 

(3) Duncannon v. Campbell^ Dick, .448. .gee ^f[oc(f^ v. i^n^h, 1 
Cox's Cases, 357. 
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answer by both defendants one makes' default at the hearing, 
the court will decree, on hearing the case of the appearing d«- 
fendant.(l) 

In Duncanan v. Campbell^ it was held, that where one of 
the defendants sued out a commission to examine witnesses, 
that notice of its execution given to the plaintiff was sufficient 
without notice to the other defendant. But Mr. Dickens justly 
obseryes, that as the plaintiff has nothing more to do than to 
bifin^ this cetUse into a state to be heard, and having', replied so 
that the defendants were enabled to examine'wittiesses with 
Which he itad riothing to do, the defendant ought to have had 
notice. 

From these cases and principles, it is clear th^ after th^ an- 
itWers ai^ in, and the cause at issue, either defendant may pro- 
ceed in the cause to examine his witnesses, &c. And the 
jpilaintiff or either defendant may notice it for hearing when 
prepared. If also appears that it is the practice to give the 
plaintiff notice of the steps taken in the ^ase, and this is pro- 
|ier, as he has an interest that the decree which is for his protec- 
tidn should be ifegulat and complete. 

Where on€J df the defendants is out of the juriaKliction, or 
allows the bill to h^ taken as confessed by him, the plaintiff is 
entitled to the decree of interpleader^ and a reference will be 
directed if (he faets for a dectree are not made out by the other 
4cfendant.(8) 



( 1 ) Hodges V. Smith, aht^i. 

(%) Fairhrother v. Prattent f Aiichesttn, Daniel's Sep, 64. Bill by 
an auctioDeer, wIh> had sold an estate and retieived a deposite which the 
purchaser claiitfted Wh^vt fep&id, attd the vendor forbade. One of the 
defe'hdants appeared and answered, claiming the sunt, and the other 
allowed the.bill to be taken pro corifessb against hibi^ No testimony 
was taken. Lord Chief Baron said, the only diffictilty arose from one 
of the parties not being before the cotfttj but that did not originate 
With the plaintiff. If a plaintiff in tin interpleading bill be active 
against one defendant, and neglect to proceed against the other, he is 
not entitled to the assistan<;e of the cotirt, but no neglect could be 
imputed here. The other defendatiC was before the court in point of 
law, though not in fact. The plaintiff therefore tntist have his decree. 
The decree directed paymefit of the costs of the plaintiff to be paid out 
of the sum in courts and that the defendants do interplead before the 
Deputy Remembrancer as to their right to the deposite, who was to re- 
port to which it of ^ight belonged. The question of costs as between 
VQ% II. 14 
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After a decree to interplead is obtained, the desCh of the 
plaintiff does not produce an abaten)eBt.(I) Fer Ihe fona of 

such a bill, see Appendix, No. 242*^ 



the two defendants was reserved. In tfie case of Fairhrother y. 
Nerot ^ Harris; cited in a note to the above case, the decree direqfed 
payment of plaintiflPis cost, and that the defendant Nerot be at .liberty 
tb proceed in the action he had commenced against the plasntifp, which 
defendant Harris was to diefend', and botft to be Bound by the Terdiet 
to be had ; but no* execution to be taken out until the cause should be 
Airther heard after trial. The defendants, or either of them, to be at 
liberty to examine the plaintiff as a witness on the trial. Costs as be- 
tween the defendants were reserved. 

(1)' Mitfordfs Pleadings, S^. Anon. I ¥emon, 85L 
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BILLS OF DISCOVERT. 

ft 

1 

That which is usiudly called a bill of discovery is a bill pray- Nature of tlw 
ing a discovery of facts resting in the knowledge of the defend- 
ant, or of deeds, &c., in his power, and seeking no relief from 
the court in consequence of such discovery, although it may 
pray the stay of proceedings at law till the discovery. It is 
commonly used in aid of a suit in some other court.(l) 

One of the most important rules upon bills of this descrip- 
tion, and in which the doctrine of our court varies from that of 
the English is, that in the latter, if the bill is for discovery and 
relief, and the plaintiff does not appear entitled to the relief^ a 
general demurrer will be allowed. The plaintiff must shape 
his bill according to what he has a right to pray.(2) 

In the case of Le Roy v. ServisJ^ Caines' Cases in Error, 
1 and 175,) the rule in our state was settled differently. The 
plaintiff appearing entitled to the discovery could sustain his 
bill, although he went on to pray relief which could not be 
granted, and to which a special demurrer would have been good. 
A general demurrer therefore to the whole bill was held bad, 
upon the rule that a demurrer bad in part was bad in the whole. 

As to cases in which it is requisite to annex an affidavit to Affidarit 
the bill of the plaintiff not having the paper in question in his ^udSiT''* 
possession, the distinction is this : 

'< If &e bill be brought only for a discovery and delivery up 
of a deed, and prays no other relief, then it is not necessary 
that the plaintiff should annex an affidavit that he hath not the 
deed in his custody ; for it cannot be intended a man will bring 



(1) Mitford42. 

(2) Pric€ V. Jamta, 2 Br. C C. 319 j 3 Veaey, 846, 7; 6 Ibid. 63, 686; 
8 Vesey, 8; 2 Vesey, jr., 514. 
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—^""V^^ a bill only for discovering or delivering up of that deed which 
he himself is ppsse$se(]l of; but if the bill £^ek relief generally 
upon any deed or bond, a^ to recover the money upon the bond, 
or the profits of Ian4 ^nder the deed, in this or the other case, 
there must be an affidavit annexed to the bill that the deed is 
not in 1h.e pla^ntifl's custody, because such a bill does by con* 
sequence seek to transfer the jurisdiction from the common law 
to the court of equity. "(1) 

Since the yule of 1 837 requiring all bills (except where an 
answer on oath is waiyed) to be sworn to, the' allegations dumld 
be inserted in the bill, not in a separate affidavit. 

Persons claiming ufuier a will are entitled as. against an heir 
at law, to a discovery f>{ deeds plating ^o an estate and to have 
3 them delivered up.(2) 

Costs payable When a bill is for discovery only, and tl\e nlaintiff has a full 

to the plauniiT. j. i ^i. i ^ , * , , , 

discovery by the answer, he cannot reply or prqpeed, and when 
he has had the benefit of the discovery in an actipn lit law, and 
comes afte^r to (Jisxpiss his bill (which he must do or the /ii^md- 
ant will,) 3uch dismission ^ill be >vith costs U> be taxed,, ^bich 
sterns hard sinc^ the (]lefeQdant was the pc^as^ofi pf }bis bU} by 
his false plea below. (3) 

But in Weymouth v. jBoyer, 1 Ves. jr., 423, J. -Biviller, sitting 
for the Lord Chancellor, said, he was awiire that i| ^ the 
practice pfth^ c.o;urt^ that if a plaintiff , comes for a disfCOV0jFy, 
when he h^s i^ h§ ^h^U pay Xh^ <^osts ; but he thoughj^ the n^e 
so expressed >va« too general. And if eyejr a mia^^ arope y^hile 
he sat theice .under €ii:c;un^sta»ces jvhveh ]be thought * prop^X" 
ground for withholding costs, he sho^ld put the parties to j?e- 
consider the question. By a proper case he meaa.t, if the plain- 
• tiff is e.ntitled to the discovery, and goes first -to .the defendant to 
ask for ih^ account he has a right to, if the (defendant refuses, 
and the plaintiff is thereby compelled U> coioe here lor jthe /Jie- 
covery, he would not give the <Jefen4anit /costs. Bat if the 
plaintiff thojight fit to file his bill without irying first U> get his 
discovery in that >vay in which men acting wiih eapb ptiier 
ought first to ask jtheif rights, he ought to pgiy .cos^.(4) 



. i j« '* ■ »» 



(1) Per King Ch. 2 P. Wms^ 64J -, Whitchurch v. Goldxng. See alio 
3 Atk. 132, and 1 Caines' Cases in Error 175. 

(2) 8 Viner's Ab. 551, pi. 12. \ 

(3) 1 Harr. Pr. 120, ed, 1807. Bunbury, 124. 

(4) Sec to the same effect Ring r, Clark^ 3 Paige, 77. 
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'Where an injunction is obtained against proceeding at law V->*V^«^ 
Bntil an answer is obtidned to a bill of discovery, it is a matter !„ ^j^f of ^„ 
of course to dissolve the injunction as soon as the answer of **«**<>" ^ l*^* 
the defendant is perfected, whether he admits or denies the facts 
charged in the bill.(l) 

To sustain a bill of discovery, in aid of a defence at law, it 
is necessary for the complainant to show that the discovery 
sought is material to his defence in the suit at law ; and if this 
is not shown by the bill, the defendant may demur.(2) 

And the complainant must also show affirmatively in the 
bill, that his right or defence cannot be established at law by 
the testimony of witnesses, or without the aid of the discovery 
which he seeks.(3) 

The court will not presume that it is material or necessary 
for the complainant to have a discoveiy. merely to guard 
against anticipated perjury in a suit at law.(4) 

If a verdict has been obtained at law, it is too late to file a 
bill of discovery .( 5) 

The bill should state some particular matter which the com- 
plainant has a right to have discovered ; that is material to his 
defence ; and that he cannot proceed to trial at law without it. 
A mere fishing bill to discover the ground of the suit at law, 
cannot be sustained.(6) 

Althou^ the statute authorizing the courts of law to compel 
a production of books and papers has not abolished the juris- 
diction of this court, yet where every thing sought for here can 
be obtained by an order at law, this court, should not interfere. 
If indeed the bill seeks a disclosure of facts within the personal 
knowledge of the party, and which cannot be otherwise proved, 
this court will interfere.(7) 

A bill of discovery merely to aid the defence of an action at 
law is not such a bill concerning property, as to be within the 



(1) Ibid. (2) Leggett v. Postley, 2 Paige, COl. 

(3) Ibid. (4) Ibid. 

(5) Duncan v. JLyon, 3 Johns. Ch. Rep. 355; Thurmond v. Dun- 
ham^ 3 Yerger, 99. See as an exception Field v, Beaumont, 1 Swan- 
ston, 209. 

(6) Newkerk v. IVillett, 2 Caines' Ca. 296 j Lucas v. The Bank ,qf 
l>arten, 2 Stewart, 280. 

(7) Pitzhugh V. Everingham, 2 Edw. 607. 
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37th section of the statute as to die jurisdjetion of the ctom^ 
lequiring the xxuBiitet in dispute to exceed the value of $100.(1) 
SuDplemeiital After an original suit is at issue, a complainant may some* 
^^^ ^"^^ times file a supplemental bill, in the nature of a bill of dis* 
covery, for the purpose of obtaining evidence in support of the 
matters put in issue in the original suit, of which evidence he 
was not apprized at the time of filing liis replication. But that 
is strictly a bill of discovery in aid of the original suit, and 
should not pray relief. The comjdainant obtaining the dis^ 
covery on such a bill pays the defendant's costs, as in otheor bills 
for discovery merely. The bill in such cases is in nature of a 
supplemental suit for a discovery, rather than of a supplemental 
bill in the original suit.(2) 
Form of bill. See the form of a bill of discovery, Appendix, No. 243. 

The prayer for relief should be omitted. If it is inserted in 
the general form in a bill, in all other reiq;)ects one of discovery 
only, the bill in England is demurrable.(3) 

The prayer for process should conclude with the wonb, 
<< to abide the order and direction of the court,'' not, << the order 
and decree of the court." But even if the latter words are 
used in the prayer for process, it will not make the bill one for 
relicf.(4) 

While, a general demurrer would not, under our decisions, 
lie to a bill clearly proper for discovery only but praying re- 
lief, yet a special demurrer to the relief, giving the discovery, 
may be sustained. The vice-chancellor, in Angell v. West- 
comb£j says, in every case it ought to appear most distinctly 
whether the bill is for relief or discovery only ; for if that mat- 
ter ia left in doubt, the defendant may put in his answer, and 
then the plaintiff may amend his bill by praying specific relief. 



(1) Schroeppel v. Redfield, 5 Paige, 246; Golday v. Becker, 1 Edw. 
271. 

(2) IHa$ V. Merle, 4 Paige, 263. 

(3) Allan v. Copeland, 8 Price, 522 ; Ambury v. Jones, 1 Younge's 
Rep., 199; Angell v. Westcombe, 6 Simons, 30. In the last case, how- 
ever, liberty was given to amend, by striking out the prayer for gene- 
ral relief. But perhaps under our decisions, a demurrer would not lie, 
except where the amount is under $100. See Schroeppel v. Rtdfield, 
5 Paige, 248. 

(4) Schroeppel v. Redfield, 5 Paige, 248. 
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The general opinion of the profession was against the decision, V-^^^^/^v^ 
in Branden v. Sandsy 2 Vesey, jr., 514. ^ 

A bill of discovery is not brottght to a hearing, either upon Bill not 
bill and answer, or^ upon pleadings and proofs ; but after the bl^^g. ^ ^ 
expiration of the time for excepting^ aoad the asiswer has be- 
come perfect, ttie defenchnt makea a special motion for his 
costs.(l) 

But it is held that where the bill is for relief against several 
defendants,^ and for discoverjr only against one^ he may not 
make the motion for his costs, but must wait till the hearing. 
The court will not take flie labor of ascertaining whether, 
under the prayer for general relief, some relief may not be 
given against him.(2) See further as to costs, aoate, p. 82,' 
sub. 19. g 

There is a class- of cases as to the right to. convert a mere AmendflMnft 
bill of ffiscovery into one for relief by amencbnent. It appears Su ofiditi: * 
to be the rule, that this will not be edlowed, except whete the 
answer has furnished groundb for supposing Aat the reliief is in 
equity, and not at lai^. See the cases cited m iVare on Dis* 
ecrvery, p. 23^ 

And it has been hel^that a motion is^ not proper to jstrike out 
the prayer for relief, and convert the bill into' one for discovery 
only. It shoidd be dismissed, and a new bill £ledw(3} 



(1) Ring V. Clark, 3 Paige, 76. 

(2) AttoTTiey General v. Birch, € Mad. Rep., PTS. 

(3) Ware on Discovery, p. 24, and eases. But see Ang€iUr. Wut- 
eombe^ uite, noteSi 
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w"om! *'^'' ^^^* ^y ji^dgfnent crcdttojrs have becdnie sinde the passage 
of the Revised Statutes, of great importance, and embrace a lar^ 
proportion of the business of the court. It is true that before 
those statutes the language of the judges and senators, especi- 
ally of Justice Woodworth in the case of Hadden v. Spader*^ 
(20 Johns. Reports 554,) carried the doctrine as far as the stattr- 
tbry provfstons ; a6d if has been repeatedly stated by the present 
chalacellor, that these provisions arfe declaratory only of the 
law as settled by the court of errors in the case of Hodden V. 
ISpader,(\) However, chancellor iSandford having in the ytear 
1823 decided the case of Z>ow(9va» v. Mw/i, (1 Hbptins,) greatl]^ 
restricting the positions taken in the former case, aftd limiting 
the power of the court to a much narrower sphere,, bills of this 
character were not numerous until the passage of the act refer- 
red to, in 1830. 

It may Be worth while to observe that these bills differ in 
several parficuJars from what are generally known as csedifois' 
bills. The latter are perhaeps^ exclusively confined to the ad- 
ministration of the estate of a cfeceased person, or conveyances 
to trustees for the benefit of creditors; ttey are filed on behalf 
\ of the plaintiff and all others standing kt a similar relation: who 
\^iay come in under such bill and the decree to be made ; they 
^ xiiay be filed by simple contiuct creditars, and da not require 
\ a judgment to have been obtained^ In these partfeulairs they 
differ from those now considered.(2) 

The actual result of the decision of chancellor Sondford, be- 



(1) Cassidy v. MeacJiantj 3 Paige, 312, and other eases. 

(2) Pearson t. Bowne, in Chancery, 1838. 
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fore noticed has been, that a system of principles and practice ^^-^"V^^^ 
upon this subject almost new has grown up. Numerous care- 
ful decisioijs have been mades aod regulations adopted by the 
present chancellor ; and I believe I may state it as the general 
opinioni of the profession, that the system is admirably framed; 
that it is as efficient in practice as it is right and sound in prin- 
ciple. The statutory provisions are these : Proriiiom of 

Whenever an execution against ther property of a cfefcmdant, ■'*^*^*'- 
shall have been issued on a judgment at law, and shdl have 
been returned unsatisfied in whole of in part, the party suing 
out such execution may file a bill in chancery against such 
defendant and any other peWon to compel the discovery of any 
property, or thing in action, belonging to the defendant, and of 
any property, money or thing in action, due to him or held in 
trust for him, and to prevent the transfer of any such property, 
money or thing in action, or the payment or delivery thereof, to 
the defendant, except where such trust has been created by, or 
the fund so held in tmst has proceeded from, some person other 
than the defendant himself.(l) 

The court shall have power to compel sUch discovery and to 
prevent such transfer, paymetrt or deliv^, and to decree satis- 
fitction of the sum remacimng due on such judgment out of any 
personal property ot things in action betonging to the defendant, 
or held in trust for him, with the eifception above stated, which 
shall be discovered by the proceigdiAgs in chancery, whether the 
same were originally liable to be taken on execution or not.(2) , 

It will be observed that while in the 41st section language' As to personal 
is used compfehensive eliotigh to reach real estate, the power **'***' 
of the court to decree payment of the judgment debt is restricted' 
by the 42d section to payment out of personal property dis- 
covered. 

Still the construction of the statute is, that such a bill is one ^. * . 

Discovery of 

for a discovery in aid of the execution at law, as well as for real estate, 
relief against property which cannot be sold on execution. 
Hence the complainant is entitled to a discovery of all the real 
estate which the defendant owned within the jurisdiction of 
the court of law, at the time of docketing thq judgment, al- 
though it had been sold fairly since.(3) In such case an exe- 



(1) 2R.S.§4L (2) Ibid. §42. 

(3) J[4e Roy v. Rogers, 3 Paige, 334. 

VOL. II. 15 
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^^-^"V^^-^ cution could issue under the sanction of the court, notwith- 
standing the filing of the biU. 

So &r this court would seem to act as the auxiliary of the 
court of law ; and having discovered the property, leave the 
collection of the debt to be made by legal process. But the 
court also held, that the complainant was ^titled to a discovery 
of all the estate or property which the defendant had at the 
filing of the bill or putting in the answer, within or without 
the state ; as he might have execution hereafter from this courts 
if within, and if without, might be compelled by an order of 
the court to transfer it by a proper conveyance to a receiver, to 
be sold and applied to the payment of the demand.(l) 

And the rules declared in the cases cited under the i^ext 
subdivision, will show the jurisdiction of the court as exercised, 
either under the statute,, or under its original power not li- 
mited by the statute. 
Priority of ^^^ creditor who files the fir^tbill,. obtains a priority as to 
bills ; and re- the equitable interests of the d^tor, although h& judgment 
to the^nature may be junior to the jiidj^ent of others, who subsequently file 

of the properw ljills.(2) 

This lien- is acquired- by fBing the Bill, not from the time of 
the return of the execution. But if the judgment creditor is 
compelled to»come into diis court in consequence of a trust be- 
ing created, and that trust is held void, or if an assignment is 
void and set aside, and' the property is real estate, the oldest 
judgment wiU have the preference.(3) 

• . The priority is md^putably given asr to property which can- 
not be levied upon by an execution at law, that iit( as to equit- 
able interests. The filu^ig of the bill operates as. an attachment 
upon such property.(4) 

It seems also to attach ta personal property which in its na- 
ture may be levied upon, but has not been discovered upon die 
execution, and only by the bill. The statute provides that the 
court may decree satisfaction of the sum due out of any per- 
sonal property, &c., discovered by the proceedings, wkeiknr the 
same were originally liable to he taken in exeetUion or not. 



(V) Le Roy v. Rogers, 3 Pai^e, 234. 

(a) Coming^ v. White, 3 Paige, 567; Burrall t. Leslie, 6 Paige, 446. 

(iJ) Wakemanx. Crrover, 4Fhigey4% 

(4) Coming v. White, 2 Paig.e, §6& 
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No assignment can give a right to the property except for the 
surplus not necessary to pay the debt(l) 

The Ken is only acquired upon property belonging to the 
defendant at the time of filing the bill, or its proceeds. The 
complainant may file a supplemental bill to reach after ac- 
quired property. A bill filed in the interim by another judg- 
ment creditor would have a jHriority as to such property.(2) 

With respect to the relief which the court ultimately grants, 
the following appear to be the rules. 

As to personal estate, when the debt is admitted or decreed, 
the funds are usually in the hands of a receiver, and pa3rment 
may be ordered out of them, or when they come to his hands. 
He collect^ the debts, or sells them, conrerts the property ob- 
tained, and through his miedium usually satisfaction is had. 

In relation to real ^estate — ^if the property in question is of an 
suitable character, the court will decree a sale of it under the 
direction of a master, and all proper parties to join in the con- 
veyance, or transfer. See the decree in Edmeston v. LyUy 1 
Paige's Rep., 643. Or a transfer or assignment having been 
made to a receiver under the usual order, he is competent to 
c onvey and transfer it when directed by the court.(3) 

So if the real estate lies in another country, this court will 
compel a conveyance or tr^sfer to a receiver, and direct a 
sale by him when found proper.(4) 

I may observe, that the right to lands in another state or 
country, must necessarily be of an equitable character, even 
where the title would be clearly l^al if they were situated in 
this i^te. They cannot be bound by the judgment Hence 
Ihe proceeds of such lands must necessarily be applied in satis- 
faction of the first creditor who files his bill. 

If the real estate is within this state, and of a legal nature 
so that a judgment at law binds it, imd an execution can be 
issued, this court will reach it by authorizing an execution to 
be issued from the court of law.(5) This will be necessary 
where a. conveyance has been made of the property bound by 



(1) Eager v. Price, 2 Paige, 357. (3) Ibid. 

(3 Le Rof V. Rogen, 8 Paige, 236. In Clark v. Hunt^ 1887, tha 
defendant transferred specifically to the receiver certain contracts for 
lands in Florida, which were afterwards ordered to be sold. 

(4) Le Roy v. Rogers^ 8 Paige, 236. (5) tbid. 
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turn of execu- 
tion. 



the judgment, between such judgment and decree. But as to 
real estate vested in the defendant at the date both of the judg- 
noent and decree, (a decree being obtained for payment of the 
amount,) it is within the power of the <;ourt to issue an execu- 
tion and have the property sold.(l) This sale must, i suppose, 
be subject to all previous judgments. 

These rules are applicable to property of either description, 
derived from the debtor himself, Where it comes from another, 
under a trust created by another, other provisions of the statutes 
g are applicable^ 

iBiuins: and re- The foundation of the jurisdiction under the statute is, that 
an execution on the judgment has been issued, and returned un- 
satisfied.(2) The ^complainant must state in his bill the time 
when it was returnable, as well as the sheriffs return. Hence 
it is decided, that the bill cannot be filed until after the return 
day of the execution, although it has been actually returned 
before that time. Until the return day, it would be the duty of 
the sheriff, to seize and sell any property of the defendant 
found within his bailiwick.(3) 

The chancellor, in the case of C<issidy v. Meacham, says, 
that it would probably be a valid defence to a bill of this kind 
to show, that the complainant had colluded with the sheriff to 
prevent a levy upon the defendant's property ; or that he had 
issued his execution into a remote county, when he was aware 
of the fact that the defendant had sufficient property in -the coun- 
ty where he resided or carried on his business, to satisfy the 
judgment ; and which county was also within the jurisdiction 
of the court of law. In ordinary cases of a judgment in 
the supreme court, it seems sufficient to set out in the bill 
the issuing of the execution, the time^ when issued, and 
when returnable, and that it was returned unsatisfied. The 
defendant may then show by plea or answer, that the com- 
plainant has not in good faith exhausted his remedy, by 
showing not only that he resided, or had a place of business 
in some other county, but also that he had visible property 
there, out of which the execution might have been satisfied 
\ 



(1) Ibid, and 2 R. S., 183, § 110. 

(2) 2 R. S., 173, § 41, 

(3) Cassidy v. Meacham, 3 Paifi^e, 311. 
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if the complainant had exer<!ised due diligence to ascertain 
the fact.(l) 

In the case of Parker v. Moore^ August, 1838, the vice- 
chancellor of the first circuit held, that where it plainly ap- 
peared by the statements in the bill itself, that the defendants 
had goods, while the execution was in the sheriffs hands, in a 
store in their custody, which appeared upon the just construc- 
tion of the allegations to belong to them, a receiver should 
mot be appointed.(2) 

Where a creditor filed his original bill upon the return of an 
execution on one judgment, and afterwards obtained another 
judgment, upon which he also issued execution, and then filed 
a supplemental bill before the return of the last execution, the 
last bill was held bad on demutrer.(3) 

In the case of Leggett v. Hopkins^ in chancery, March 20, 
1838, (MS. of Chancellor Walworth,) the complainant obtained 
a judgment in tlie common pleas of the city of New- York, and 
sued out execution there, which was returned unsatisfied. The 
defendants resided in the western part of the state, where they 
had abundant property to* pay the debt. The bill was then 
filed. On the motion to dissolve the injunction issued upon 
the bill, the chancellor decided that after a judgment recovered 
in a court of record, and execution duly returned, the com- 
plainant might proceed in this court without bringing another 
suit in the county where the defendants had property or resided, 
or in the supreme court. That it was the duty of the defendants 
to have paid the debt without suit, having ample property for 
that purpose ; that the complainant had done all which was ne- 
cessary to comply with the requisitions of the statute ; and that 
the bill was properly filed. 

If the judgment creditor has issued his execution to the pro- 
per county, and the same has been returned unsatisfied, he does 
not lose his right to file a bill to reach equitable interests, by 
suing out a new execution to reach property which he sup- 

(!) CoMidy V. Meachaniy ut supra. 

(2) An opinion has been given by counsel, conformable to the prin- 
ciple of these decisions, that where an execution had been returned 
upwards of three years before the bill was filed, a demurrer would lie. 
I do not know of a decision in point. 

(3) McElwain v. Willit, 3 Paige, 606. Affirmed by court of errors, 
Dec, 1832. 
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poses has been subsequently acquired. He need not wait until 
the new execution is returned unsatisfied.(l) 

If, however, the last execution is actually levied upon pro- 
perty of the defendant sufficient to satisfy the judgment, to 
which property there is no adverse claims, and which ought to 
be applied to the. payment of the debt, the iguit here will be 
barred. But otherwise if the property is insufficicnt.(2) 

After the return of one execution unsatisfied, the plaintiff 
n3ay take out another against property liable to execution, but 
fraudulently transferred or incumbered for the purpose of pro- 
tecting it from the execution, and he may then fil6 his bill for 
the double purpose of removing this obstruction to his execu* 
tion, and also to reach other property which cannot be sold on 
such second execution.(3) 

Another principle of importance may be drawn from the 
<yase of Cuyler v. Morelcmd. The judgment debtor had with 
his tenant in common sold a farm to the defendant Fosn;iirey 
after the docket of the judgment. There were prior incum* 
brances by mortgage upon it. The judgment debtor and his 
-co-tenant received certain notes of persons who were made de* 
fendants, and a bond and mortgage of the purchaser Fosmire, 
in payment of the balance of the purchase money beyond the 
former mortgages. The chancellor held, that even if the farm 
was worth more than sufficient to satisfy the liens thereon for 
the purchase money, <fcc., which were entitled to a preference, 
yet the equitable interests and choses in action of Moreland, the 
judgment debtor, must be first applied instead of resorting to a 
Sale of the farm in the hands of a bona fide purchaser. 

The spirit of the statute is that the plaintiff shall have made 
V * bona fide attempt to collect his debt by execution against the 
property of the defendant. If he is not aware of any tangible 
property of the defendant he may issue the execution to the 
county in which the defendant resides, or where he was re- 
siding at the commencement of the original suit against him. 

But where the judgment is in the supreme court, and the 
defendant has a fixed and known place of residence at the time 
the execution is issued, and visible property where he resides 



(1) Owyitfr V. iWbre^anci, 6 Paige, 274. (2) Ibid. 

(3) Ibid. 



BILL BY A JUDGMENT CRBDITOR. 119 

tufficknt to satisfy the debt, it will be a good answer to the bill v.^>'>/'^^^->' 
that an execution has not been issued to that county.(l) 

And if there are several defendants in the judgment, execu- 
tions should issue against the property of all before this court 
is resorted tOf except perhaps where one is a mere surety. In 
such case the fact of suretyship, and that the suit is instituted 
with the assent of the surety and for his benefit should be 
alleged.(2) 

Where a jddgment has been recovered on a bond, and there ^ 
is an accompanying oiiortgage, the latter need not be foreclosed^ 
before a judgment creditor's bill may be filed.(3) ^ 

It is very ttsnal to bring before the* court upon these bills an yfh^ an as^ 
assignment made by the judgment debtor with a view to setting '.jf "i^c^: 
it aside as fraudulent.(4) This is ail union of the two classes^ 
of cases of which the chancellor speaks in Beck v. Burdeit, (1 
Paige, 308,) the one where the issuing of an ex^ution gives the' \y 
plaintiff a lien upon property but he is Compelled to come t(>* / 
this court for the purpose of removing^ some obstruction fraadu-"( /. 
lently or inequitably interposed to pievent a sale ; the other to* / 
obtain satisfaction of his debt out of property of the defendant^ 
which cannot he reached by an execMion at law. 

Widi regard to the relief sought by removihg a fraudulent 
or inequitable impediment, it is not iHecessary for the judgment' \ 
creditor even to sue out an executibn where the property in j 
question is real estate.(5) And peihs^ the same rUle applies- 
to personal property liable in its natttre to an execution; but 
stated in the. bill as incapable of beibg reached in conseqtmnt ; 

of a fraudulent as»ignmait.(6) However it is unquestionably "^^ 
most prudent to have the execution returned. 

Such a bill iJs not barred by a rebovery of a new juc^^ment in Nonwrred tj 
a foreign court in an action of debt upon the judgment in this JJj^n^wwnuife 
state. The original judgment is not merged' ih the latter.(7) originaiiudg- 



u 



ment. 



(1) Child V. Brace, 4 Paige, 314. (2) Ibid. 

(3) Palmer v. Foot, in Chancery, March 5th, 1839. 

(4) McElwaifk v. W;illi8, 3 Paige, 506 ; Boyd t. Hayt, 5 Paige, 65 ; 
Garcia t. Rogers, in Chancery, June 1838 ; Butler v. Stoddard, in 
Chancery, April 17th, 1838 ; Hart v. Acker, March 20, 1838. 

(5) Clurkaon v. DepeyBter, 3 Paige, 320. Mitford's PI. p. 127. 

(6) See McElwain v. Willis, 3 Paige, 506. 

(7) Bates v. Lyons, in Chancery, March 6th, 1838. 
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"^-^"^^^^-^ This court will not upoft such a bill inquire into tiie yalidity 
No inquiry in- of the judgAcnt. The party must aei^k redress in the court of 
to the judg- law.(l) 

10 ' The creditor, whether by judgment or decree, itinst stat^ in 

bilH"** ^ *^* h^ l^ill either positively or accordiBg to his belief, the true sum 
actually and equitably due on the judgment op decree over and 
above dil just claims of the defendant by way of offset or other- 
wise. He shall also state that he knows or has reason to be- 
lieve the- defendant has equitable interests, thii^ in action or 
other property of the value of one hundred dollars or m<»e, ex- 
clusive of all prior just claims thereon, which the complainant 
has been miable to discover and reach by execution on such 
judgment or decree. The bill must also contain oti allegation 
that the same is not exhibited by collusion with the defendant^ 
or for the* purpose of protecting the property or effects of the 
debtor against the claims of other creditors, but for the solepur^- 
pose of compelling payment and satisfaction of the complaim 
anl'3 own debt.(2) 

The bill must be verified by the oath of the complainant, or 
in case of his absence from the state or other sufficient cause 
shown, by the oath of his agent or attomey.(3) 

If the bill does not contain the averments prescribed- by the 
189th rule, it may be demurred to.(4) See the form of a bill,^ 
11 Appendix, No. 244. 

Parties. rpj^^ judgment creditor may file a bill for his own benefit 

only, without making other judgment creditors in the sam^ 
situation parties.(5) Judgment creditors may however unite in* 
such a bill if they think proper.(&) In this case I presume the 
funds recovered would Ve divided rateably. 

It is a question whether in case of several uniting in one bill, 
and one of them fails to prove his judgment and executicm re^ 
turned, the bill should be dismissed as to all.(7) 

In general all the parties against whom the judgment is re- 
covered should be made parties to the bill. But if it is distinctly 



(1) Hme V. Woohey, 2 Edw. 289. 

(2) Rule 189. (3) Rule 19a. 

(4) McElwain v. milis, 3 Paige, 505. 

(5) Wakenian v. Grover^ 4 Paige, 23. 

(6) LentiUion v. Mofat, 1 Edw. 451. (7) Ibid. 
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stated in the bill that some of them are wholly insolyent and 
destitute of property, they may be omitted.(l) 

To sustain the suit in this court, it is not necessary that each 
of the defendants should have property to the value of $100. 
It is sufficient if all the joint debtors collectively have pro- 
perty exceeding in the aggregate that sum, and applicable to 
the satisfaction of the judgment.(2) 

Even where one joint debtor has not been served with pro- 
cess at iaw^ it is proper to make him a party in this court ; for 
although his separate property cannot be reached directly, yet 
his co-defendants may claim contribution if compelled to pay 
the debt.(3) 

Under a former subdivision, (ante, siib. 7, p. 119,) it was 
stated that the impeachment of an assignment may be united 
with the ordinary object of these bills. In such a case the as- 
signee and assignor alone may be made parties to the bill. It 
is not necessary to bring in the creditors provided for by the 
assignment.(4) 

If the debtor has conveyed different portions of his property 
to different persons in fraud of his creditors, all the grantees 
may be united in one bill with the .grantor.(5) And in like 
manner where the bill is to reach equitable interests or choses 
in action, two or more persons indebted to the judgment debtor 
at different times, or for distinct sums, may be joined in the 
bill.(6) 

A debtor to the judgment debtor may be made a party to thcf 
bill, to procure payment of the money owiug him. He is not 
a necessary party. In such case, his costs, by the ordinary 
practice, should be paid out of the fund recovered. If there is 
no fund, the complainant is frequently compelled to pay them 
himself (7) 

Where an execution had been issued by the original plain- 



(i) Van Cleef «. J^icklbs, 5 Paige, 606; Vhikl v. Brace, 4 Paigai, 900: t^N. 

(2) Van Cleef v. Sickles, 5 Paige, 508. ^^ 

(3) Van C/cc/v. Sickles^ 5 Paige, 606. 

(4) Wakeman v. Graver^ 4 Paige, 23. 

(5) Fellows V. Fellows, 4 Cowen, 682. i^ 

(6) Boyd V. Hoyt, 6 Paige, 77. 

(7) Stafford t. Mott, 3 Paige, 100. 
VOL. II. J6 
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tiffsy and the judgment was then assigned, the filing of a bill by 

the assignee without issuing an execution himself, was held 

^ irregnlar.(l) 

What will The amount of the judgment^ and the amount of the de- 

di^on '^wiih ^^^^.nt's property, as claimed by the complainant, must each 

legard ta ft- exceed $100, to constitute a matter in dispute and give juris- 

"^"^ diction.(2) 

If the bill contains the general allegation only as to the 
property and effects of the defendant, without pointing out any 
specific property in the hands of his debtors or trustees, it will 
be dismissed with costs if it turns out that he had no property 
which could be reached under the judgment.(3) It may be 
different if specific property is pointed out m the bill as belong- 
ing to the drfendant, and some good reasons appear why the 
complainant may have thought it applicable to his judg- 
mcnt(4) 
Amenteent Creditors^ bills may be amended, of course, in the same man- 
ner as bills not sworn to, if the additions are merely in addition 
to, and not inconsistent with, what is contained in the original 
bilL But the amendments must be verified by oath, in the 
same manner as the bill is required to be verified.(5) See also 
j^ 43d Rule, and this Treatise, Vol. I., cap. 9, § 3, tit. Amendment. 

Injuneiim. The injunction is obtained in the usual manner, upon appli- 
cation to the proper oflScer. See the form of an injunction, 
both against the debtor and an assignee. Appendix, No. 246. 

A special clause may be inserted in the injunction, restrain- 
ing the debtor from confessing judgment for the purpose of 
giving any other creditor a preference over the complainant, or 
from doing any other act to enable other creditors to obtain the 
property of the debtor, which the complainant was unable to 
discover, or reach by exeGutioh-.(6) 

The granting of the injunction is a matter of course, if the 
bill is framed to meet the 189th rule. The return of the exe- 
cution unsatisfied presupposes that the property of the defend- 
ant, if he has any, will be misapplied.(7) 



(TVv^ -i^vv^*.HCrc::(l) Wakeman r Rtcs^ell, I Edwards' Rep., 1st rircurt, 610. 

(2) Smetta y. imitams, 4 Paige, 366. (3) Ibrd. 

(4) Ibid., and Fitzhugh r. Everiiigham, 6 Paige, 30. 

(5) Rule 190. (6) Rule 196. 
(7) Bloodgood V. Clark^ 4 Paige, 577. 
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No such injunction shall be construed to prevent the debtor 
from receiving and applying the proceeds of his subsequent 
earnings to the support of himself or his family, or to defray 
the expenses of the suit, or to prevent him from complying with 
any order of this cotirt made in any other cause, to assign and 
deliver his property and effects to a receiver ; or to restrain 
him from making the necessary assignment to obtain his dis- 
charge under the insolvent laws, unless an express provision 
to that effect is contained in the ]njunction.(l) 

The injunction shall not prevent any other creditor from 
levying upon such property of the debtor as he may be able to 
find and to reach by execution, previous to the entry of an 
order for sequestration, or for the appointment of a receiver.(2) 15 

By the 191st Rule, the complainant, if he require an appear- q^^^.^" "*" 
ance and answer under oath, must cause a written or printed 
copy of that rule to be served on the defendant at the time of 
the service of the subpoena, with a notice that an entry of his 
appearance, and an answer on oath is required * otherwise the 
defendant shall not be answerable for the costs of the proceed- 
ings to compel an appearance and answer. See copy Rule and 
Notice, Appendix, No. 247. l^ 

By that rule it is provided, that the debtor against whom SubmUiionby 
such bill is filed, shall not be subjected to the expense of put- exaniAatiML 
ting in an answer, if he shall cause his appearance to be enter- 
ed within twenty days after the return day of the subpoena, 
and shall within twenty days after service of a copy of the bill 
and notice of the order to answer, deliver to the complainant 
or his solicitor, a written consent that an order may be entered 
taking the bill as confessed ; and for the appointment of a re- 
ceiver, and for a reference to take the examination of the de- 
fendant, in conformity to such rule. See Appendix, No. 248. 

Upon presenting the written consent to the court, the com- 
plainant may have a special order, directing the bill to be taken 
as confessed by the debtor, and referring it to such master as 
the court may designate in such order, to appoint a receiver, 
with the usual powers, and to take from him the requisite se- 
curity. 

This order shall also direct the defendant to assign, transfer, 
and deliver over to the receiver, on oath, under the direction of 



(1) Rule 195. (2) Rule 195. 
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K^^^>/'^^ the master, all his property, equiti^ble interests, things in action, 
and effects ; and that he appear before the mastei from time to 
time, and submit to such examination as the master shall direct, 
in relation to any matters which he might have been legally re- 
quired to disclose, if he hieul answered the bill in the uspal 
pifioiner^ 

It has been decided by the Tice?chancellor of the first circuit, 
that after a defendant has given the notice under this rule, he 
.. cannot be compelled to answer the 1»11 in the usual mode.(l) 

Order for ex- The order for the examination of a defendant, when a con- 

amination, c. ^^^ ^ given under the 191st Rule, will be found, Appendix, 
No. 249, and where it is obtained in the ordinary course, Ap- 
pendix, No. 250, 

They differ in this important particular; that the clause in 
the former order, authorizing the examination to all the matters 
of the bill which the defendant would be required to disclose if 
he had answered the bill, is omitted in the latter.(2) 

This order does not require, upon its true construction, that 
the defendant should deliver over property which is by law ex- 
empt from execution, or his earnings subsequent to the filing of 
j^ the bill.(3) 
Examination The examination under the order, whether obtained under 

and wftnesses. ^^^ 19 1st Rule or otherwise, is to be directed to the ascertain- 
ing what property is in the possession of the defendant, or xm- 
der his control, for' the purpose of seeing whether it is' all 
delivered over to the receiver. The complainant may also 
examine witnesses, to ascertain whether there is any property in 
the hands of other persons to which the receiver is entitled un- 
der the order, to enable the receiver to take the necessary steps 
for its recovery.(4) 

But I apprehend, when the examination is not under the 
191st Rule, witnesses can only be examined upon the point of 
the property of the defendant, but neither witnesses nor the 
defendant as to other matters charged in the bill. The exami- 
nation under that order is a substitute for an unswer. Hence 
it is to extend to every point made in the bill. But if the order 



(1) V. , 1 Edwards, 466. 

(2) Fisher v. Shaw^ in Chancery, December, 1838. 

(3) Fitzhugh V. Everingham, 6 Paige, 30. (4) Ibid. 
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is obtained in the ordinary mode as in other suits, it is to be 
confined to the discovery of property only. 

The defendant cannot be required to deliver up property 
which he swears is not in his possession or under his control. (1) 
The master should not allow the interrogatories to extend be- 
yond the legitimate purpose of obtaining a delivery of the pro- 
perty in which the defendant has a right or control. If he does 
so, the proper course is to bring the question before the court by 
an appeial from the master's decision.(2) In the case of Gihon 
V. Shaw, and another, (in Chancery, December, 1838,) the de- 
fendant had been required to answer the bill. The usual order 
for a receiver and an examination was obtained. An answer was 
then filed and a replication. Before proofs were gone into be- 
fore the examiner, the examination under the order took place. 
Upon taking the proofs in the examiner's office, this examina- 
tion was offered as an exhibit to be used at the hearing to 
falsify the answer. A motion to suppress the examination was 
denied by the vice-chancellor and his order affirmed. 

The chancellor upon the subject of these examinations ob- 
served that in Fitzhugh v. Everingham, (ante,) it was decided 
that under the common order upon a creditor's bill, the com- 
plainant could only examine the defendant on oath in relation 
to the subject matter of the controversy ; that if irrelevant or 
improper questions are put to him, he should refuse to answer, 
which refusal is in the nature of a demurrer to an interrogatory, 
and then the question will be brought before the court, upon an 
application to compel him to answer, and to punish him for a 
contempt. That counsel, however, should be careful as to advis- 
ing their client not to answer in such cases, unless the question 
is clearly irrelevant or improper, as the client will have to pay 
the costs of the apphcation to the court, if it turns out that he 
is in the wrongs and may be further punished for his contempt 
in not answering. And in such case, if the counsel has advised 
him not to answer, where there was no real doubt as to the pro- 
priety of the question, or where the answer could not prove in- 
jurious to the client if he was an honest man, the counsel will 
himself be liable to the client for the damage the latter has 
sustained by such improper advice. The chancellor further 
said, that where the question is relevant and proper, the defend- 



(1) Fitzhugh V. Everingham, 6 Paifife, 30. (2) Ibid, 
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1^ O^uct acwsirer it, although he may have been required to 
answer 9» to the same matter on oath, in response to the alle- 
gations of the bill, and although he has not gijreu a written 
consent undegr the 191st Rule,^ so as to entitle the complainant 
to insert a clause in the order of reference to take his examina- 
tion on oath, as to all the matters in the bill as a substitute for 
an answer in Ihe usual form. The chancellor also held as a 
rule of evidence, that whether the answers given were to ques- 
tions relevant and proper under the order of reference or not, 
was immaterial upon the question of admitting ihm answers to 
be read as evidence against tiie defendant making them. 

The mode of interrogation, by interrogatories or orally, is in 
the masteir's :disc^tk>n.(l) The most commoa practice, in 
J^ew-York, is to ex^xaii^* hf interrogatories. The expense of 
taking down the examination of the defendant, under the lOlst 
JSjule, shall be paid to the master by the complainant in the first 
instance, and may be taxed and allowed to him as part of his 
necessary costs in the suit.(2) 
^^ A receiver may be appointed before answer, and it has be- 

come almost a matter of course in these cases, to appoint one 
upon motion. The return of the execution unsatisfied presup- 
poses that the defendant's property, if he has any, will be mis- 
applied. If, therefore, the right of the complainant is not de- 
nied by the defendant, in answer to the application^ a receiver 
will be appointed. It is not a sufficient answer to say, there 
may not be any property to protect.(3) 

The practice is very common in New -York, to give notice of 
an application for a receiver when the subpcena is served, fixing 
the time of the application for a motion day after the return 
day, or which seems most proper, after the time limited for en- 
tering an appearance. In England, no special motion for an 
injunction can be made till after appearance ; of course not for 
a receiver.(4) Our practice seems conformable to the princi- 
ples which have r^^ated our 8]rstem(6) 



lUeeiTer. 



(1) Compare Rale 19l! and 105. (2) Rule 191. 

(3) Blo^good V. Clark^ 4 Paige, 670. 

(4) ma V. Rimelh, 2 Myloe A Craig, 641. 

(5) Perhaps there is an average of half a dozen such motions every 
motion day. 
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The coui^ will appoint a xeceiver nofveithstanding the defen* 
dant's swearing, upon the motion, that he has not $100 in pro- 
perty oyer and above the just claftms thereon. The complainant 
may obtain a decree for a part of his claim, if not the whole, 
although he may have to pay the costs of the defendant if he* 
fails to show that the property exceeds $100. Such wnt affidavit 
is therefore no defence to the suit, or to the apfdibation for ec 
receiver. The lalter may be necessary to collect and prenenre 
the property during the litigation, thot^h it may not be worth 
half that sum. If the defendant has property, it is for his inte* 
rest that it should be preserved during litigation ; if he has 
none, there will be nothing for the ijcceiver to do, and the com- 
plainant muiBt pay the costs.(l) 

It is the duty of the complainant, after obtaining an injunc- 
tion restraining the disposition by the defendant of his perisha* 
ble property, or the collection of his debts, to apply to the 
court, and obtam the appointment of a receiver, or to' make 
some other provision for thie' collection of the debts, and the 
preservation of the piDperty.(2) 

Under the order for the appointinenf of a receiver, the mas- 
ter shall ascertain,- if practicable, by the o^th of the defendant 
or otherwise, whether any other suit has been commenced. 
The complainant therein shall have notice to attend before the 
master, and shall likewise have notice of all subsequent pro-* 
ceedings in relation to the said receiverti;hip before the master 
or the coult, in like manner as if he were a party* to the suit in 
which the receiver is appointed ; and he may except to the 
report, or apply to the court for directions to the receiver in 
like manner.(3) 

When another suit is commenced after the appointment of a 
receiver, the same person' may be appointed receiver in such 
subsequent suit, and shall give sueh further security as the 
master, executing such last order, shall direct.(4) 

Where a judgment creditor had obtained a receiver upon bis 
bill, and another had proceeded to an injanctioii only, prohibit- 
ing the collection of debts, and preserving the property from 
waste, on a motion that the defendant deliver books and 



(1) Fitzhugh V. Everingham^ 6 Paige, 30. 

(2) Osborne v. Jleyer, 2 Paige, 342. 

(8) Rule m. (4) Ibidj 
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papers to the Feceiver, the defendant set up the injunction. It 
was ordered that the whole of the property and effects, in thef 
hands of the defendant, be delivered over to him, with the 
books and papers.(l) 

An order had been obtained in a creditor's bill that the de- 
fendant assign and deliver over his property to a receiver,- but 
before the summons to attend the master for thart purpose was 
served, a creditor's bill had been filed against the complainant in 
the first suit who had assigned all his property to a receiver;- 
such receiver served notice of the assignment upon the defend-, 
ant in the first suit, and required him to pay all monies due to 
the complainant in that suit to him such receiver. It was held 
that the complainant in the first suit had no right to proceed 
therein for the purpose of compelling an assignment to tiie 
receiver in his suit.(2) 

Where several bills "are filed by difierent creditors against- 
the same debtor, no more than one receiver of hie property and' 
effects shall be appointed unless the first appointment has been 
obtained by fraud or collusion, or unless the receiver is an im- 
proper person to execute the trust.(3) 

The receiver shall give security sufiicient to cover the whole 
property and cfiects of the debtor which shall come to his hands 
by virtue of his office, and he shall hold such property and 
efiects for the benefit of all creditors who have commented, or 
shall commence, similar suits during the continuance of his 
trust, to be disposed of according to their legal or equitable 
priorities.(4) . . 

As to the mode of proceedings fixing the amount of security 
to be given, <Stc., the following is the practice adopted by one 
of the most experienced masters in New-York.(5) " The first 
summons is underwritten to proceed in the appointment of a 
receiver, &c. ; the personal attendance of the defendant being 
required." The object of this attendance is ta ascertain whetiiier 
other bills have been filed against the defendant, and the sum- 
mons is to be served personally. Upon the attendance of the 
defendant he is examined as to other bills filed against him, 



(1) Osborne v. Heyer, 2 Paige, 342. 

(2) Sedgewick v. Cleaveland and others, in Chancery, December 
4th, 1838. 

(3) Rule 193. (4) Rule 193. (6) S. Cambreling, Esq. 
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find alsd geneiMIy as to the amount of property which would 
probably peLss into thd hands of the receiver. If the defendant 
state that he has no pi'operty, the bond is taken in a nominal 
amount of $500 or $1000, if the complainant is content with 
that sum4 If hot, the penalty is Regulated by the amount of the 
judgment, being usually double such amount The bond is 
executed to the people by the receiver and two sureties^ each of 
whom justify in the amoiint of the penalty. If the defendant 
on the fii'st hearing says he has property, the penalty of the 
bdnd IS theii detei*mined by reference to the amount of property 
sworn to by the defendant, th§ peiialty being made sufficient to 
protect the defendant. At this £rs(t hearing the defendant is 
iHtSt dsually examined in detail as to his property, unless he 
se^ks to embarrass the appointment of the receiver by magnify- 
ing his property, with a view^ to requiring a heavy bond, as is 
sometimes done^ In such cases^ the complainant's counsel is 
iillowed to liiteri'ogate hini as to the particulars of his property, 
in order to ascertain its ti'ue value. ' 

I then determine tbcf aniount of the botid. And the receiver 
is proposed and the bond is executed and acknowledged as a 
deed of real estate Under the new nlle. 

If the defendant i^tates that other bills are filed against himf 
1 proceed no further, but di]!e<3t a summons to be served on the 
solicitor of the <iomplainant in the other suits, and upon the 
[Return of that summons proceed as before. 

If thd defendemt does not attend in pei^on, t ascertain by 
the oath of his solicitor, or by the oath of the complainant's 
solicitor, as to there being other bills filed against the defen- 
dant. Thd complainant's solicitor having previously made 
inquiries in order to ascertain the faect as far as practi- 
cable. 

When the bond is duly executed and acknowledged, it is lefl 
tvith me for niy approval.* 1 file it and make my report of th^ 
appdntment. After the confirmation of my report) I issue a 
summons with an underwriting 'Uo proceed in the assignment 
and delivery over to the receiver of the property, &c., of the' 
defendant, and in the examination of the defendant under oath, 
the personal attendance of the defendant being required." The 
examination of the defendant is by written interrogatories and 
answers takeUvdown by me. This is my uniform practice in 
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the examination, not only of the defendant but of other persons, 
as I have found it the least embarrassing and most satisfactory 
to all parties, particularly in reference to any application to the 
court founded on these examinations, as they exhibit more 
truly not only the facts, but the manner of testifying of the 
persons under examination. 

In proceeding under the 191st Rule, I proceed in the same 
manner, by written interrogatories^ and answers, taken down 
by me. 

The receiver cannot pay over the ftmds in his hands to the 
parties, or to any other person, without being specially author- 
ized to do so, by an order or decree of the court.(l) The re- 
ceiver cannot be discharged from his trust without a special 
order to be obtained upon a written consent of all the parties 
interested in the property in his hands, or upon due notice of 
the application. (2) 

"Where the same person has been appointed receiver in several 
different suits upon creditor's bills before the chancellor and 
different vice-chancellors, and there are conflicting claims be- 
tween the parties in the different suits as to the distribution of 
the funds, the jurisdiction to decide such claims and to direct 
the distribution, belongs primarily to the judge under whose 
authority such receiver was fiirst appointed.(3) 

The receiver is to keep a separate account of any property 
or effects of the debtor which have been acquired since the 
commencement of the first suit, or which may be assigned 
to the receiver under the appointment in any subsequent 
cause.(4) 

The receiver has the following powers by the general rule 
(the 192d) unless specially restricted by the court. He may 
sue for and collect all the debts, demands, and rents belonging 
to such debtor, and may compromise and settle such as are un- 
safe and of doubtful character. He may also sue in the name 
of the debtor where it is proper or necessary for him to do so ; 
and he may apply for and obtain an order of course that the 
tenants of any real estate belonging to the debtor, or of which 



(1) Rule 193. (2) Ibid. 

(8) BurraU v. Le$lie^ 6 Pwge, 445. (4) Rule 104. 
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he is entitled to the rents and profits, attorn to such receiver w^v^^ 
and pay their rents to him.(l) 

The receiver may also make leases from time to time as may 
be necessary, for terms not exceeding one year. He shall 
convert without any unreasonable delay all the personal 
estate and eflfects into money; but he may not sell any of 
the real estate of the debtor without the special order of the 
court.(2) 

If the receiver sue an insolvent, he shall not be allowed the 
costs of the suit, unles it is brought by the order of the court, 
or by the consent of all persons interested in the funds in his 
hands. But he may sell such desperate debt, and all other 
doubtful claims to personal property, at public auction, giving 
at least ten days public notice of the time and place of such 
sale.(3) 

The receiver is subject to the provisions of the 15Jst Rule, 
and if he neglect to file his inventory and render his annual 
account, he will be charged with the expense of the proceed- 
ings to compel him to file the same.(4) 20 

Where the usual order of reference has been made to ap- AMigmtient 
point a receiver^ and that the defendant assign to the receiver, 
on oath, all his property, eqqitable interests, &c., although the 
defendant swear upon his examination that he has no pro- 
perty whatever, he will be compelled to make the assign- 
ment.(5) 



(1) Rule 192. (2) Rule 192. 

(3) Rule 192. (4) In re Seaman^ 2 Palgre, 409. 

(6) Chipman v. Sabbatan, in Chancery, December 30, 1837. Th« 
vice-chancellor had refused in this case to allow an attachment against 
the defendant for refusing to execute the assignment. Upon appeal, 
the chancellor held that the defendant was bound to make a formal 
assignment, in order to enable the receiver to attest the validity of any 
assignment which might previously have been made of the debtor's 
property, and to bring a suit in his own name in cases in which he 
was authorized to sue in that manner at law or in equity. It the de- 
fendant swore he had no property, choses in action, &c., in his posses- 
sion, or under his control, a formal assignment would be sufficient, un- 
less it appeared by other testimony that he l\ad sworn falsely as to such 
property. 
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Where it appears upon his examination or other testimony, 
that there is any property or choses in action, the assignment 
should set forth such property specifically. It is sometimes 
specified in the body, and sometimes in a schedule. See the 
forxQ of s^ch assignment, Appendix, No. 2$1. 
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FORECLOSURE OF MORTGAGES. 

f • ' ' ' ' ' 

The course of a strict foreclosure of a mortgage, which with 
lew exceptions is the only mode of proceeding in England, is 
recognised in our court, and is sometimes resorted to. But for 
a very long period, the court has exercised the power of selling 
the property comprised in^ a mortgage under a decree.(l) 



SECTION I. 



FORECLOSURE AND SALE.' 



*. . ■ 1 

The court is by the act now m force, expressly authorized Jurisdiction of 
to decree a sale of mortgaged premises, or such part thereof as ® ■" J^ 
may be sufficient to discharge the debt and costs, whenever a 
bill shall be filed for the foreclosure or satisfaction of a mort- 
gage.(2) ^ 2 

After the bill is filed, while it is pending, and after a decree W^^* proceed- 

inffs at Iaw 

rendered,, no proceeding shall be had at law for the recovery of may be had. 
the aebt secured by the mortgage or any part thereof, unless 
authorized by the court of chancery. (3) 



(1) Office and duties of masters in chancery, p'. 211. 

(2) 2 R. S., 191, § 167. This power was implied in the former act, 
1 R. L., p. 4d0, § 11, and 493, § %\. The earliest act ih which it was re- 
cognised, was that of April; 1801. Webster ^ Skinner^ 443. The 
court exercised the power, howefver, under the Colonial Government.- 

(3) 2 R, S., 191j § 169: 
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And the court is authorized not only to compel the deliveiy 
of possession of the premises to the purchaser, but also to de- 
cree payment of the balance of the mortgage debt that may 
remain unsatisfied after a sale of the premises, and to issue exe- 
cution therefor.(l) 

And, by another provision, no action of ejectment shall be 
maintained by a mortgagee, or his representatives or assigns, 
f<Hr the recovery of the possession of the mortgaged premises.(2) 

Thus it will be seen, that exclusive jurisdiction of all reme- 
dies for the recovery of the money, is vested in this court after- 
a bill has been filed, and is pending ; that.the mortgagee cannot 
proceed at law ta get possession by the former remedy of eject- 
ment. There remains but one other mode to which he may- 
resort exclusive of this court. 

The moitgagecy befoiB filing a Bill, -may commence an action 
at law upon his bond, and may procure satisfaction in. that 
mode, if he can. But if a judgment has been obtained for the 
money, or any part of it, no proceeding shall be had in this 
court, unless the sherifi" shall have returned to an execution that 
it is unsatisfied in whole or in part, and also that the defendant 
has no property whereof to satisfy it,^^. except the mortgaged 
premises.(3) 

Uhd6r this- section, proceedings may be had upon the mort- 
gage against the premises in this court, where the whole or a 
balance remains uncollected upon an execution, and the sheriff 
returns that there is no other property than whtit ha& beeu^ 
levied^upon, except the n:K)rtgaged premises. 

A sale of the mortgaged premises, under an execution upoir 
the judgment is prohibited by stafute.(4) A great difiiculty 
arose in the entangled case of Tiee v. Anniity (2 Johns. Ch- 
Rep., 129,) and the revisers proposed a section to meet it^ 
which has not been adopted. It was provided, (reported sec- 
tion 129,) that if the mortgaged' premises, or any part thereof^ 
had been sold under a judgment for the debt secured by the 
mortgage, or for any part thereof, the bill should be dismissed, 
and the sale be denied, an extinguishment of the mortgage, 






(1) 2 R. S., § 158. (2) Ibid. 512, § 67. 

(^) Ibid. 192, § 182., {f) 2 R. S. 36d, J 3L 



Sec I.] FORECLOSURE AND SALE, 135 

but not a satisfaction of the debt, beyond the amount raised ^<->^V^^^^ 
by such sale. And by their 127th section, the bill was to 
set forth whether any collection of the debt which had been 
made, was made on a sale of the mortgaged premises, or any 
part thereofc 

However, a sale under the execution is now forbidden, and 
the attorney must endorse upon the execution when issued a 
brief description of the mortgaged premises, referring to the 
page and book of the record of the mortgage, with a-direction 
not to levy i^pon the same.(l) 

In order to enable the court to carry these provisions into p^ ame <yf bill, 
^ffe<lt, it is directed that upon filing a bill for the foreclosure or 
satisfaction of a 'mortgage, the complainant shall state therein, 
whether any proceedings have been had^ law for thej-ecovery 
of the debt secured thereby, or any part thereof; and whether 
such debt, or aiiy part thereof, has-been collected.(2) See the 
form, Appendix, No. 252. 

It is provided by rule, that in a bill for the foreclosure or sa- 
tii^action of a mortgage, it shall not be necessary or allowable 
to set out at length the rights or interests of the several defen- 
dants who are purchasers of, or who have liens on the -equity 
of redemption in the mortgaged premises, subsequent to the 
registry, or recording of the complainant's mortgage, and who 
xilaim no right in ©position thereto,(3) 

The complainant, after setting out his own right and interest 
in the premises, may ^ate generally that such defendant's have, 
or claim some interest in the premises as subsequent purchasers 
or incumbrancers, or otherwise.(4) See the form of this alle- 
gation in the precedent, Appendix, No. 252, 

If any such defendants are, by the misstatement of the com* 
plainant in his bill or otherwise, unnecessarily compelled to 
put in an answer to protect their rights, the costs occasioned 
thereby may, in the discretion of the^rourt, be charged on the 
complainant personallj.(5) /^f^ 

And in addition to this loss of his own costs, if the com- 
plainant has so missta^-ed the rights of any one of the defendants, 
so that their equitable interest in the surplus, or in the equity of 



(J) 2 B. S., 368, § 32. (2) 2 R. S., 191, § 161. 

(3) Rule 132, (4) Ibid. (5) Ibid. 



136 FORECLOSURE AND SALE. [Ch. 30. 

'^--^'V^^ redemption, might be affected if they should suffer the bill to 
be taken as confessed, he may be charged personally with se 
much of the defendants' costs as huve been rendered necessary 
by such misstatements.(l) 

Jf, however, such defendants unnecessarily put in an answer 
to such bill, the extra costs occasioned by such answer may be 
charged on tfie defendants personally, in the discretion of the 
court.(2) 

The defendants, or either of them, may, however, in such a 
case, except to the bill for impertinence, and thus avoid putting 
in an answer. But if this is not done, the taxing officer must 
disallow all extra charges or expenses which have arisen from 
the insertion of the useless statements.(3) 

If the mortgage debt be secured by the obligation or other 
evidence of debt, (executed after the passage of the Revised Star 
tiites,)of any other person besides the mortgagor, the complain- 
ant may make such person a party to the bill, and the court 
may decree payment of the balance as well against such other 
person as the mortgagor, and enforce such decree as in other 
^ cases.(4) 

Notice of ob- The complainant may deliver to any defendant, at the time 
jec o sui . of serving the subpoena, a written or printed notice subscribed 
by the complainant or his solicitor, stating that the suit is in- 
stituted to foreclose a mortgage, and giving a brief description 
of the mortgaged premises, the sum for which the mo^rtgage 
was executed, its date, and if registered, the time of the registry, 
and that the complainant makes no personal claim against such 
defendant.(5) See the form, Appendix, No. 253. 

If a defendant on whom such notice has been served appears 

and disclaims, he shall not recover costs, but shall pay costs to 

the complainant; and if the complainant neglects to serve such 

notice, by reason whereof a defendant is put to unnecessary 

costs in employing a solicitor to defend the suit, such costs 

may be charged personally on the complainant at the discretion 

' of the court.(6) 

Notice to clerk The complainant, immediately after filing his bill, must file 

of county. ^^j^ ^j^^ clerk of the county in which the mortgaged premises 



(1) Union Insurance Company v. Van Rensselaer , 4 Paige, 86. 

(2) Ibid. (8) Ibid. <4) 2 R. S., 191, § 160. 
(5) Rule 133. (6) Ibid. 
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are situate, the notice which by law is required to render the V.-^*v^v-^ 
filing of the bill constructive notice to subsequent purchasers of 
the premises.(l) tSee Appendix, No. 253. 

The ordinary proceedings are then to be resorted to, to obtain 
answers, or have the bill taken as confessed. These are before 
detailed. g 

Wheaiever a bill shall be filed for the satisfaction or foreclo- Interest, or in- 

n 1 • t 1 1 11 1 1 stalmenU only 

sure of any mortgage, upon which there shall be due any inte- due. 
Test, or any portion or instalment of the principal, and there 
shall be other portions or instalments to become due subse- 
quently, the bill shall be dismissed upon the defendants' bring- 
ing into court at any time before the decree of sale, the princi- 
pal and interest due with costs.(2) 

If however, a decree of sale has been entered, and the de- 
fendant brings the amount due into court, the proceedings shall 
be stayed ; but the court shall enter a decree of foreclosure and 
sale, to be enforced by a further order of the court upon a sub- 
sequent default in the payment of any portion or instalment of 
the principal, or of any interest thereafter to grow due.(3) 
. Some points of practice arise under these statutory provisions. 

First. If the decree of sale has not been entered, the bill 
shall be dismissed upon bringing into court the amount of 
principal or interest due with costs ; that is, I presume, the in- 
stalnlent and interest due in the one case, or the interest due 
in the otjier. 

But, Secondly. If a decree of sale has been entered and the 
defendant shall bring into court the amount due with costs, 
proceedings are stayed, but a decree is to be entered to be en- 
forced upon a subsequent default. This language imports, nay 
seems to make it necessary, that there should be two decrees. 

I do not know of any decision as to the practice on this point. 
It seems to me that upon the money being brought in, the cause 
may be again noticed for hearing, and the decree embodying 
the provision to enforce it upon a future default, be entered. 
The complainant may certainly take this course until the point 
is settled. And it may be that a less expensive mode may be 
resorted to. 

If^he defendant applies to pay the money in on notice, the 



(1) Ibj^. S^e Vol. L p. 75. (2) 2 R. S., 192, § 167, 

(3) 2 R. S., 192, j 168. 
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court might at once direct the «tay of proceedings, upon his 
submitting to such a decree. 

But if he pays it in without notice, and then gives notice to 
the complainant, is this a stay of itself by that statute ? If so, 
the complainant must take some step to get his. decree. A 
petition might possibly be sufficient without bringing on the 
cause at a term. 

Another important decision where the whole sum is not due 
is this. That a widow who has joined in the mortgage retains 
her interest in the rents and profits until foreclosure, and if the 
sum actually due can be raised by the sale of one or more of 
the parcels, she has a right to continue in the receipt of the 
rents of the residue until the debt becomes due.(l) 

And hence it follows also, that in such a case the jud^ent 
creditors of the mortgagor will take the rents and profits not 
taken by the widow, in preference to the mortgagee, who is only 
a specialty. creditor. 

If the whole sum is due, and the premises are of insufficient 
yalue, the court will appoint a receiver of the rents at any time 
after the bill is filed.(2) Where a long credit is given, it is 
therefore advisable to take a pledge of the rents and profits for 
security.(3) 

The chancellor said that previous to the Revised Statutes, 
the court could decree a sale of the whole premises or a part 
only as should be most conducive to the ends of justice, 
although part only of the debt was due. But that power had 
been somewhat restricted by the statute. That the provision 
of the 163d section, 2 R. S. 193, was imperative and could not 
be departed from except in cases where the complainant had 
some equitable claim upon the rents and profits of the premises 
7 which will accrue before the mortgage debt becomes payable. 

Order of refer- jf (j^q j^ju j^^s been taken as confessed, or the ris^ht of the 

complainant as stated has been admitted by the answer, the 
complainant may have an order of course referring it to a 
master to compute the amount due to him, and to such of the 
defendants as are prior incumbrancers of the mortgaged pre^ 
mises.(4) Appendix, No. 254. 

So if the defendant is an infant, ^d Jias put in a general 



.ence. 



(1) Bank of Ogdensburgh v. Arnold, .5 Paige, 38. . 

(2) Ibid. (3) Ibid. (4) Rql« 134. 
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answer by his guBxdian, the complainant may have an order 
of course, referring" it to* a master to take proof of the facts and 
circumstances stated in the bill, and to compute the amount 
due on the mortgage, preparatory to the hearing of the cause.(l) 
Appendix, No. 255. 

Where interest, or a portion only of principal is due, and an- 
order is entered under the 134th rule, it may contain a clause 
that the master ascertain and report the situation of the mort- 
gaged premises, and whether the same can be sold in parcels' 
without injury to the interests of the parties.(2) Appendix, 
No. 256. 

Where the diefendant is an absentee it is proper to insert in 
the order a clause that the master take proof of the facts and 
circumstances stated in the bill ; that he examine the complain- 
ant under oath as to any payments which may have been made 
to him or to any person for his use on account of the demand' 
mentioned in the bill, and secured by such mortgage, and that 
he report the proofs and examinations had before him.(3) 

Where the bill seeks payment of the money as due from the 
absentee, or that the diebt is a lien upon property in which the 
absentee has an interest as subsequent incumbrancer or other- 
wise, the reference and examination' must be had, although 
there are other defendants in the suit who appear and contest 
the complainant's claims, and who have a common interest 
with the absentees in defending the suit.(4) 

And the order of reference may be entered under the 25th 
rule of court, notwithstanding there are other defendants con- 
testing the right of the complainant 

In such a case of contest, the order cannot be entered under 
the 134th rule, but this does not deprive the complainant of his- 
right to an order of course under the 25th rule.(5) 

It may be deduced from the case of Corning v. Baxter ^ that 
in general, if the ground of defence of some defendants extends 
to the whole demand, the order of reference should not direct 



(1) Ibid. (2) EvmitY. Hofman, 1 Paige, 648. 

(3) 2 R. S., 187, § 134, 136 ; Coming v. Baxter, in Chancery, Sep- 
tember, 1896. Reported 6 Paige. 

(4) Coming v. Baxter, ut supra. 

(6) ; Coming v. Baxter, ut supra, TKe note to the precedent (ante, 
V<ol. L Appendix, p. 79) is inaccurate, so far as it applies to the case 
df a' similliB reference under the 35th roie. 
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^^^^'■V"^-^ a computation of the amount due ; though it may, where the 
success of the litigating party would only extend to a part of 
the property covered. The chancellor says, " The complainant 
asks for permission to insert in.the order of reference^ a direc^ 
tion to the master, to compute the amount due upon the mortr 
gage. And as this amount must be ascertained^ even if the 
defendant who has answeied succeed in defeating the claim of 
the complainant, as to that part of the mortgaged premises 
which was the subject of the release, I see no objection to the 
reference to make that preliminary inquiry in this stage of the 
cause. It will also save the extra expense of a separate refer-^ 
ence to compute the amount due." 

If proofe have been taken in chief, prior to the entry of the 
order, liberty will be given to use them upon the reference 
against the absentee. An application for that purpose should 
be made to the court.(J) 

In cases of a contest of the complainant's rights, and where 
the order of course cannot be entered, the proofs must be taken 
in the usual manner, and the cause brought on, unless there 
are special circumstances which will induce the court to make 
preliminary inquiries previous to a hearing by an order of re- 
ference. In such cases a special application must be made to 
the court.(2) 

The order of reference under the 134th rule, to compute the 
amount due to the complainant and prior incumbrancers, is 
only proper where the rights of the complainant as stated in 
the bill, are admitted in the answer. Where, the defendants 
set up a claim of priority adverse to the claim of the complain- 
ant, the master is not authorized to settle the question. He 
should ascertain the amount due upon the assumption that the 
answer is correct^ leaving the question of priority to be settleii 
by the court.(3) 

The generd course of proceeding before the master has been 
stated in the author's former work, (office, &c., p. 203.) The 
following are the material variations, and new points pf prac- 
Taxcs &c. al- ^^^® decided since that publication. 

low«ble; In computing the amount due upon a mortgage, the master 

cannot allow the complainant the amount of a premium paid 
for an insurance of the mortgaged premises, unless it was paid 



(1) Corning v. Baxter ^ ut supra. (2) IbW. 

(3) Harris v. Fly^ in Chancery, Mareh 5, 1839. 
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by express agreement of the mortgagor or owner of the equity V-^v^^>^ 
of redemption. But the master may allow payments for taxes 
or assessments which were a lien on the premises.(l) 

It was stated in the author's former work that the weight of interest be- 
authority \Vas very strong to show that interest could not be ^^"^ P*"*^'^'' 
computed beyond the penalty of a bond ; but that if accom^^ 
panied with a mortgage, it might be carried beyond it. 

In the case of Mower t: Kip, (2 Edw. 165,) this subject was 
before the court. The vicTe-chancellor of the first cii*cuit heldy 
that in foreclosing a mortgage given to secure the payment of 
a bond, or the money to bedome due upon the bond, according 
to its terms and condition, payment to the amount of the pe- 
nalty must be deemed a ftfll satisfaction, and interest beyond 
it cannot be allowed. Upon an appeal to the chancellor, he 
held, that even upon a mfere money botid^ the principal debtor 
was both legally and equitatbly bound for the whole amount of 
principal andr interest, although it should exceed the penalty, 
and the general rule was otherwise as to a surety. But 
that at any rate, where there was an accompanying mortgage, 
the penalty might be exceeded. (6 Paige, 88.) 

For the form of the master's report, see Appendix, No. 257. 

The cause must be regularly brought to a hearing in term, 
after the coming in of the report.(2) 

If the bilT has bden taken as confessed, the complainant shall Affidayit of 
show to the court at the hearing, by affidavit or otherwise, that wgularity. 
the proceedings to take it as confessed have been regular, ac- ^ 
cording to the rules and practice of the court;(3) See Appen*- 
dix, No. 258. 

The decree of sale must contain,- unless' othefwise specially Decree 
directed by the court, the provisions specified in the 135th rule 
of court. 

Where the 163d section of the act applies, the whole'amount 
tXDt being' due, and the premises can be sold iri parcels without 
injury, the decree will direct a sale in parcels. 

As before observed- the court may decree payment of the 
balance of the mortgage money if there is a deficiency, and 
issue execution for the same. A provision to this effect i» in- 
serted in the decree. 



(1) FaUrer, Tfinan^, Hopkins' Rep. 28S. 

(2) Rule 134. (.3) Ibict 

VOL. IT. 19 
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It has been decided that this clause can be inserted in the de* 
cree against the mortgagor only, not against the surety, at least 
not so as to make him pay at once. The remedies must be 
exhausted against the principal by execution before the surety 
can be resorted to. Still the decree ought to bind the surety.- 
It oaght to be such as shall be a lien upon his real estate for 
the payment of the money. 

The statute authorizes the decree for payment of the balance, 
as well against the surety as the mortgagor. The decision 
above referred to, settles that this does not make it a joint debt, 
for which each should be immediately liable. The relation of 
surety is still siistained. 

A mortgage was given by one person, and another mortgage 
as collateral secuNty for the first, by another, and upon a bill 
filed, a purchaser of the equity of redemption in the premises 
in the first mortgage, was made a defendant, and the other de- 
fendants were purchasersr or judgment creditors of the other* 
mortgagor. It appeared from the bill, that the mortgagor in the 
first mortgage rosided out of the jurisdiction, and had no longer 
any interest in the premises. A demurrer by the purchaser of 
ihe equity of redemption, and by the mortgagor in the collateral 
mortgage,, on the ground that the mortgagor was not made a 
party, was overruled.(l) 

The chancellor said, that this mortgagor was liable to the 
mortgagee for any deficiency, and unquestionably might have 
been made a party to the suit ; but that he was not a necessary 
party to a bill against the grantee of the equity redemption. 
This party coidd not be benefitted by having the other before 
Ihe court ; the premises were the primary fund to satisfy the 
demand, unless the mortgagor had conveyed to him with war- 
ranty. 

But as to ther mortgagor in the collateral mortgage, the case 
was- different. He had a right,, not only to have the premises 
included in the mortage' of the principal debtor first resorted^ 
t{>^ but also that all personal remedies should be exhausted 
against him,^ before the collateral security should be applied. 
Hence the demurrer would certainly have been wdl taken as to 



(1) Bigdow V. Buth, in Chancery, March 7, 1837. MSS. Chan. 
Walworth. 
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faim, had it not been stated in the bill, that the principal mort- 
gagor and debtor was out of the jurisdiction of the court. 

He, however, held, that the surety could obtain no benefit by 
having the absent mortgagor before the 6ourt ; that the pro- 
ceeding against a non-resident was strictly in rem, and would 
.not be binding upon him personally beyond our territorial juris- 
•diction, unless he should voluntarily appear. A decree even 
^ould be of no use, because the rights of the surety agunst 
the principal debtor would be the same whether he was or was 
not a nominal party to the suit. 

Where interest, or a part of the ddM; enly is due, there 
can be no decree for the immediate payment of the balance. 
But if the premises are not capable of a division and the whole 
must be sold, there may be inserted in the decree, a provisien 
that the deficiency be recovered when the debt becemes diie.(t^ 

If the master reports that the premises can be sold in parcels, 
:and the whole debt is not due, only so much willbe sold as 
will be sufficient to pay the amount then due with costs, al- 
though the residue of the premises will be insufficient to satisfy 
the mortgage money yet to become due.(2) 

Where a sale of a parcel had taken place for intere^ due, 
and. a surplus was brought into court, application was made 
and an order obtained, when interest again fell due, for pay- 
ment of such surplus. This was deemed the first fund to be 
fesorted to, before applying to sell another parcel. 

The statute provides that where a portion of debt only Hs due, 
and one parcel is sold, the decree shall remain as security tot any 
^subsequent default : and upon such default the court may, on 
die petition of the complainant, by a further order founded tm 
such decree, direct a sale of so much of the premises to "be 
made under the said decree, as will be sufficient to satisfy the 
amount so due, with the costs of such petition, and the subse- 
quent proceedings thereon ; and the same proceedings shall be 
had as often as a default shall happen.(3) But if it appears 
that a sale of the whole premises will be most beneficial to the 



(1) MilU V. Gr anger y November 3, 1831. 

(2) Batik of Ogdenaburghv. Arnold, 5 Paige, 88. 

(3) 2 R. S., 103, § 169, 17a 



144 FORECLOSURE AND SALE.l [Ch. 30. 

i>-^V^>«-^ pfirties, the court may decree sale of the whole in the first 
instance.(l) 

In such case, the proceeds of such sale shall be applied as 
3vell to the interest,- portion or instalment of .the principal due, 
as towards the whole or residue of the sum secured by such 
mortgage, and not due and payable at the time of such sale ; 
and if such residue do not bear interest, then the court may 
direct the same to be paid, with a reduction of the rebate- of 
legal interest for the tjm^ during which such residue shall not 
be due and payable, or may direct the balance of the proceeds 
.of such salQ, after paying the sum due, with costs, to be put 
out at interest, for the benefit of the complainant, to be paid to 
him, as the ii;istalments or portions of the principal, or the in- 
terest may become ^ue, md the surplus for the benefit of the 
jdefendant, his representatives or assigns, to be paid to them on 
the ordex of the court.(2) See the forms of several decrees of 
J I foreclosure and sale. Appendix, No. 259. 

Notict of sale. The notice of sale where the property is in the city of New- 
York, must be for three weeks, and be published in one or more 
of the daily newspapers of the city three weeks immediately 
previous to the time of sale, at least twice in each week.(3) ^ 

AH sugh sales must be made in the county in which the pre- 
mises a^re sitjuated, unless othexwise directed by the court in the 
decj:ee.(4) 

Such sale shall be made at public auction, at the Merchants' 
IJxQhan^ge, between 12 o'clock at noon and three in the afterr 
noon, unless otherwise specially directed in the decree.(5) 

If the lands are in another county, the notice is to be the 
same as is given by masters and Qonunissiouers in partition. 
See post, chapter 30, sub. 16, 

It is proper to insext the title of the i^ause in the notice of 
sale, by stating .the names of the first complainant and first dcr 
fendant at length, and adding the words " and others," where 
there are several complainants i)r defendants, for the purpose 
of attracting the attention of thos^ who may be interested.(6) 



(1) 2 R. S., 193, § 171. (2) Ibid. § 172. 

(3) Rule 139. (4) 2 R. S., 192, § 163. 

(5) Rule 139. By the 200th rule, sales may be made, until the Ex- 
change is rebuilt, at the regular sales room of an auctioneer. 

(6) 7?ay y. Oliver and others, in Chancery, June 20, 1837. 
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Where the premises consist of several distinct lots or parcels V-^V"v. 
which can, be sold separately, without diminishing the value 
thereof on such sale, it shall be the duty of the master to sell 
the same in separate lots or parcels unless otherwise specially 
directed by the court But if the master is satisfied that the 
property wiH-produce a greater price if sold together, than it 
will iff separate lots or parcels, he may sell it together unless 
' otherwise directed in the order.(l) 

It has become the general, practice in New- York, to make it 
part of the terms of sale, that all taxes or assessments of which 
the purchaser shall give <he master written notice before the 
delivery of the deed shall be paid out of the purchase money. 
See the form of such terms. Appendix, No. 260. 12 

The practice of permitting: a substituted purchaser to take Bubstitutionof 

, /.* ■.* •Ill purchaser. 

the conveyance from the master has been recognised by the 
court. It will be, however, without prejudice to any equitable 
rights or liens of third persons as against the original purchaser 
which may have become vested before the assignment of his 
bid.(2) 

Where a purchaser under a decree died before conveyance 
was made, having devised the property in question and all his 
real estate to trustees, the court authorized a conveyance to 
such trustees, the heir at law of the purchaser being an in- 
fant.(3) 

So where the original purchaser had entered into a contract 
of sale of the premises with another, and had died, and his heir 
at law was absent, the court ordered the conveyance to be exe- 
cuted to the substituted purchaser, and the money to be brought 
into court.(4) 

^i If any deception has been practised upon a purchaser at a Setting aside 
master's sale, the cou?:.t will relieve him. He will not be com- bid^jmgf^"'"^ 
pelled to carry the contract between himself and the court into 
effect, under circumstances where it would not be perfectly just 
in an individual to insist upon performance. The master must 
not therefore in his description of the property add any parti- 



(1) Rule 138. 

(2) Proctor v. Tamar^p Paige, dl9. 

(3) The King v. Gregory, 4 Price, 180. 

(4) Pearce v. Peairce, 7 Simons, 138. 
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culars which may unduly enhance the value of the property, 
or mislead the purchaser.(l) 

Where judgment creditors were prevented from attending 
and bidding at a sale, in consequence of statements of the 
master inducing a belief that it would not take place, and the 
creditors offered an advance upon the bid sufEicient to cover 
their demands, a resale was ordered.(2) 

Justice Nelson in the case of Collier v. Whipple, examines 
the English authorities, and observes that in England, the mere 
advance offered would be sufficient to open the bidding before 
confirmation of the report ; that such however is not our prac- 
tice, and that the reasons for the difference are sound and con- 
clusive ; citing Duncan v. Dodd, 2 Paige, 99. He also states 
that it is shown by the English cases, that after confirmation 
the bidding will be opened, if there is fraud or misconduct on 
the part of the purchaser, or fraudulent negligence on the part of 
any person connected with the sale as agent of the mortgagor^ 
-and also surprise created by the conduct of the purchaser. 

The opinion is also valuable as to the control of the master 
over such sales, and his duty to act fdr the benefit of all inte- 
rested, without pursuing the directions of the complainant. 

Where infants are the owners of the property, our court lis- 
tens more favorably to an application for a resale than in other 
cases. Thus in Duncan v. Dodd, 2 Paige, 99, the sole ground 
of the application was the advance proffered, (a heavy one of 
fifty per cent.) and the fact that the property was the only de- 
pendence of two infants, and had been sacrificed through the 
misapprehension or negligence of their mother and step-father. 
The chancellor said, " If the defendants had been adults, and 
the property had been sacrificed through their own negligence, 
he would not have disturbed the sale." 

In The North River Ins. Co. v. Holmes, January, 1839, 
before the vieercbancellor of the first cir(juit, an offer was made 
of an advance of 25 per cent, upon the bid, upon the ground of 
the intention of the solicitor to have bid at the sale, and engage- 
ments in court preventing him, and that infants were concerned^ 
It was clearly shown that by reason of other inci;imbr8jpLees be* 



(1) Veeder v. Fonda, 3 Paige, 97. 

CV) Collier v. Whipple, 13 Wendell, 324, 
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sides the mdrtgage of the complainants, it was impossible for ^^-^>/"^Si->^ 
the infants to realize any thing, and that there was no other 
estate. An application for a resale was denied. 14 

The purchaser is now entitled by a statutory provision to Delivery of 

^ . ^ „ , . . . ^ possession; 

the aid of the court in^ getting possession, as agamst parties to 
the suit, or those who have come into possession under them, 
subsequent to fce filing of the notice of the commencement of 
the suit.(l) 

But this court has no jurisdiction in a summary way to de- ^ 
termine the rights^ of third persotis claiming title to the pre- 
mises, who have got possession by legal adverse prbceedings 
against a party to the suit, under a claim of right which ac- 
erued previous to the filing of the bill.(2) • 15 

After the sale is-made, the solicitor should ffet his costs ta^ed, Enrolment of 

. decree. Deed,) 

and request the register, to enrol the decree. He should also &c. 
give notice to the solicitor of all the parties to whom costs are 
decreed to be paid out of the proceeds, to file their taxed bill 
within fifteen days, or that the decree will be enrolled without 
such taxed bill.(3) 

The original bill of costs taxed by the pit>per ofiicer is filed, 
and it is the practice in New- York for the assistant register to 
give a certificate of that fact, and of the amount ; upon which 
^e master pays. Appendix, No. 26 J. See the form of the 
master's deed^^ Appendix^ No. 262. And of his report, No. 263. 

By the 111th rule it is provided that if a master is directed 
to sell real estate under a decree, he may give the requisite 
notice of sale previous to an enrolment ; but to protect the title 
of the purchaser, the party for whose benefit the sale is made, 
shall cause the decree to be enrolled, and produce a certificate 
thereof, before any conveyance shall be executed by the master. 

If the mortgage has not been recorded, and has been duly 
acknowledged or proved, it must be recorded at length in the 
©ounty where the lands lie before the master executes his deed. 
If it is not in a situation to be recorded, it must be filed with 
the register or clerk.(4) . 

By the present practice of the court those defendants whose Proceedings^ 
elaims are upon the surplus only, and who have no right or ^' "^rP^^- 

(1) 2 R. S.j 19^, i^l&t', Frelinghuysen V. CoHen^ 4 Paige, 206. 

(2) Ibid* X3)Bukl83* (4) Rule WT. 
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interest in the mortgaged premises in opposition to the com- 
plainant's claim, are not permitted to settle their claims to the 
surplus before it is ascertained by a sale that there will be » 
surplus, except where their liens ajse upon- different parcels of 
the premises.(l) 

By the 159th section* of tlie act, if there iar any surplus it 
shall be brought into court for the use of the defendant, or oS 
the person who may be entitled thereto. 

After the report of the master is confirmed, any defendant 
may file aa affidavit that a surplus has been paid into courts 
and that he is entitled to the same or some part thereof. Upon 
this affidavit, an order of course may be entered, referring it to 
a maste? to ascertain and report the ampunt due to such com^ 
plainant, or to any other person, and which is a lien upon such 
surplus moneys, and to ascertain the priorities of the several 
liens thereupon.(2) See the affidavit and order, Appendix, 
No. 264/ 

Tn executing this order^ every defendant who has appeared 
in the cause, and every person who has left a written notice of 
his claim to such surplus^ money with the register, assistant 
register or clerk, whei*e the sum is deposited, m^st have notice 
to attend the master.(3) 

The master requires the prosecuting solicitor to produce a 
certificiate of the register, <fec., whether any such claims have 
been filedVith him, and the names of the parties : also of the 
defendants who have appeared. In a case in which a party not 
a defendant claiming part of the surplus, had omitted to file 
such claim with the clerk, and the clerk declined to file it 
after the order had been issued, it was brought before the mas- 
ter. No objection was made, and it was disposed of.(4) It 
seems to me that this course would be permitted under the 
equity of the rule. By analogy to the claims of creditors not 
parties, brought before a master upon a general bill, the rule 
has sanctioned strangers to the suit filing a claim with the re- 
gister,' whibh insui^s them notice. Arid' there does not appear 
any good rbason for refusing them an opportunity to assert 
their rights without havii^ filed such claim, where they come 
in due season. 



(1) Union Insurance Company v. Van Rensselaer^ 4 Paige, 86. 

(2) Rule 136. (3) Ibid. (4) Holden v. Thompson, 1836. 
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When file master has made his report, the usual order of con- 
firmation must be entered, and when it is confirmed, a certifi- 
cate to that effect should be obtained from the register, &c., and 
a motion be made for payment of Ae money. This motion 
must be upon notice, to all the parties who appeared before the 
master. The report and such certificate of confirmation will 
be required on making the motion.^1) 

Any person making a claim before the master, and failing in 
it, may be charged with such costs as the other parties have 
been subjected to by reason of such claim. And the parties 
succeeding may be allowed sUch costs as the court shall deem 
reasonabIe^2) If the surplus remains in court for the term of 
three months without being applied for, the chancellor shall 
direct the same to be put out at interest.(3) 



SECTION IL 



iTRICT rORECLrOiSUKE/ 



Althotlgii a strict foreclosure of a mortgage is of rare occur- 
tence m our court, yet there are many cases in which it be- 
comes necessary to perfect a title, or for other reasons is resoyte(f 
to. See Benedict v. Oillman^ 4 Paige, 58, and Wilkes v.. 
Wells^ Appendix, No. 263. 

The frame of a bill of foreclosure does not materially vary Frame of th« 
from' that of a bill for a sale, except that the prayer is different. ^'*^- 
The prayer is set forth in the precedent of such a bill. Appen- 
dix, No. 263. 

The parties to such a bill are in general the same. AW per- 
sons who have a right to redeem the premises should be 
brought in. This right is in all who have a legal lien upon 
the premises, and all who have an equitable lieu known to the 
complainant. 



d 



An important difference as to' pairties between- such a bill a^ l^arties 



(1) The practice was thw settled, 17th ftfarch, 1830i MSS. J.- 
Rhoades. ^ 
(2> Rule 136. (3) 2 R. S., § iWt 

VOL II. 2(y 
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one for a sale arises from the nature of the relief. If the mort- 
gagee is dead, his heir at law must be a party complainant, be- 
cause the legal estate to the land is to be vested in him. And 
the personal representative of the mortgagee must also be a 
party Gomplainant^ as the money, if paid, goes to him.(l) 

Where a sale is sought, the personal representatives alone file 
the bill. They receive the money on a sale, and if previously 
paid, can discharge the mortgage. 

A person entitled to a propcwrtion of the mortgage money 
cannot file a bill to foreclose the equity of redemption in an 
equal part of the mortgaged premises. All the parties entitled 
1x> the whole mortgage money must be before the court.(2) 

Where the bill stated that the noortgage was made to another 
as trustee for the plaintiff, who had advanced the money,, and 
that suclvtrustee had executed a declaration of trust in writing, 
it was held that he was a necessary party, because it was his 
legal estate to be protected by the foreclosure, and he was a 
necessary party to a conveyance if there^ was a redemption.(3) 

It is however only necessary to make the heir of the mort- 
gagor a party in a bill to foreclose. The personal representa- 
tive need not be brought before the court.(4) 
. In the case of Bradshaw v. Outramy cited in the note, the 
term had been created solely for the purpose of the mortgage } 
and it was said at the bar^that it was the practice pf Mr. Lloyd 
to make the personal representative a party. 

There is a case cited in Harrison's Practice, p. 30, Robins r. 
Hodgson, that where there is one mortgage of freehold and 
leasehold estates,, and the nKxrtgagor dies, both his heirs and 
executors must be parties to a bill of foreclosure. 

Where there is a collateral mortgage given as a security, and 
a bill of foreclosure is filed against the principal mortgagor, 



(1) Freake v. Birrstly, 2 Freeman, 180; S. C. 2 Eq. Ca. Ab. 77. 
The heirs of the mortgagee exhibited a bin to have the mortgagor 
redeem or else be foreclosed. The defendant demurred, because the 
executor who might have title to the money was not a party ; and the 
demurrer was allowed. 

(2) Palmer v. Carlisle, 1 Sim. & Stu. 423. 
(8) Wood y. Williams, 4 Mad. Rep. 186. 

(4) Buncombe v. Bansley^ 8 P, Wms. 388, n. ; Bradshaw v. Outramy 
18 Tesej, 284^ 
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the mortgagor in the collateral security should be made a V-^^V^^^' 
party.(l) 

A purchaser under a statute foreclosure may file a bill to 
foreclose the equity of redemption of a judgment creditor or 
subsequent mortgagee, and is not bound to make the mort- 
gagor, or any person whose equity is already barred, a party to 
the 6uit.(2) g 

The proceedings to a hearing are the same as in ordinary improyementfl 
cases. For the form of a decree, see Appendix, "No. 264. *"* *"^"^ 

Where a purchaser under a statute foreclosure makes valu- 
-able and permanent improvements upon the premises in igno- 
rance of the existence of incumbrances, and then files a bill of 
strict foreclosure, he shall be allowed the value of such im- 
provements by aijry t>ne seeking to redeem. 

And no redemption will be permitted, where there has been 
a «ale under a statute foreclosure, except upon the terms of pay- 
ing the whole amount due tipon the bond and mortgage with- 
out regard to the amount of the bid.(3) In the case cited the 
purchaser was also the owner of the whole mortgage debt by 
assignment. The chancellor observed that if a third person 
had been the owner of the residue of the mortgage debt, there 
might be some equitable claims to be settled between him and 
the purchaser as to the di^ribution of the mortgage money. 
Hence such a person must be made a party to the suit.(4) ^ 

An infant is to be foreclosed with the usual clause giving Infant, 
him a day to show cause after he comes of age.(5) Our statu- 
tory provisions do not extend to this case. 

The infant cannot ravel into the account, nor redeem ; he 
may only show error in the decree. This was clearly laid 
down by the Lord Chancellor, as agreeable to the constant prac- 
tice;(6) I presume tiiiat as to the amount, the infant has the 
ordinary right of surcharging and falsifying. See Badham v. 
Oddl, 4 Br. P. 0. 349. 



(1) Stokes V. Clfindon, 3 Swanston, 150. 

(2) Benedict v. Gilman^ 4 Paige, 60. 

(3) Benedict v. Gilman^ 4 Paige, 60. 

(4) Ibid. See also Palmer v. Carlisle^ before cited. 

(5) Booth V. Rich, 1 Vernon, 205; Mallack v. Galton^ 3 P. Wms. 852. 

(6) Ibid. In Lyne v. Willis, Rolls 1730, this was admitted by coun* 
sel on both sides and by the court, to be the settled practice. 2 £o. AH. 
p. II, pi. 16. 
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^^--^V^^-^ But where the aquity of redemption comes to a married 
woman^ sha may be absolutely foreclosed, and shall hare no 
day given to her or her heirs, to redeem after the coverture ig 
dietermined,(]) 

If a receiver is appointed on the application of a mortgagee^ 
he may be authorized to keep down the interest upon such 
incumbrances as are admitted to be liens according to their 
priority.(2) 

The court will not appoint a receiver upon a mortgagee in 
- possession, if he swears that any thing is due to him.(3) 

Ajecount be- In the author's former woA, (Office, &c., of Majsters in Chan* 
on tbe mas- ^^^^ ^ g^j^^ ^j^^ leading rules of the court are stated upon 

taking the account on a redemption bill These are applicable 
in general to a bill of foreclosure. These rules relate to an 
allowance for improvements, interest upon such allowance, 
Annual rests to reduce the principal, advances for impositions, 
the stopping of interest by a tender, <kc. I have met with the 
following decisions since that publication upon several of these 
points. 

Where a mortgagee was in possession, and the interest had 
never been in arrear, and the rents exceeded the interest, annual 
rests where ordered that the excess might be applied to the 
principal. It was said that the court sometimes relaxes the 
rule where the interest is in arrear when the mortgagee takes 
possession.(4) 

As to allowing for improvements, see Benedict v. Giltnan^ 
before cited, (ante, p. 15L) 

In a case in Massachussetts,(5) it was held that a mortgagee 
should be allowed for repairs but not for improvements. And 
in another case he was not allowed the cost of an aqueduct, it 
not appearing but that the premises could be supplied with 
water without it. 
Insurauee. The decisions are that the mortgagee cannot be allowed for 



(1) MalUwk V. GalUm, 3 P, Wms. a52. 

(2) Sealon's Decrees, p. 130 ; Smith's Practice, Vol. I. p. 537; Grif^ 
fin V. Plait, in Chancery, V. C. May, 1838. 

(3) Rmce v. Wood, 2 Jac. ^ Walk. 657. 

(4) Shepherd v. Elliott, 4 Mad. R. 254. 
(6) RusBell V. Blake, 2 Pick. 505. 
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a premium of insurance, unless there is an agreement to that -^>«r^^-^ 
ejarect(l) 

If the mortgagee is in virtual possession of the premises by Rent*, 
taking the rents, he must account for what he has received, or 
might have received, without his wilful default, or with ordi- 
nary care and diligence.(2) 

If he ha3 gone into possession personally, he shall be charged 
with an occupation rent.(3) This is fixed at the full value,(4) 
And Lord Bedesdale has held that an agreement between mort- 
gagee and mortgagor fixing a rent, was not to be supported.(5) 
At least in favor of others, it would not prevent an inquiry. 

Where, upon taking possession, the premises were in so ruin- 
ous a condition that no rent could have been obtained for them, 
and repairs to buildings had been allowed by the court on the 
ground of necessity, and that they were substitutions only, for 
the former, the court charged the mortgagee with an occupation 
rent, only from the time of the repairs being completed.(6) 

As to rents accrued before a' mortgagee takes possession actu- 
ally or by notice to the tenants to pay to him, it is fully settled 
that he cannot recover them against the mortgagor.(7) 

If a mortgagee in possession pays rents to the mortgagor 
after notice of a second mortgage, he will be compelled to re- 
pay them.(8) ' g . 

It will be noticed that by the terms of the English order of Proceedings 
reference, the master is to appoint a time and place at which 
the amount is to be paid. The master fixes this in his report 



(1) Faurt V. Winans^ Hopkins' Rep. 263 ; Saunders v. Frosty 5 
Pickering. 

(2) BuUtode v. Bradley^ 3 Atk. 582; Rowe v. Wood;, 2 Jac. & Walk. 
556; Burnet v. Claghry, in Chancery, January, 1821, Office, &c., Mas* 
ters In Chancery, 242; Webber v. Hunt, ] Ma4. Rep. 13; Moore v. Ay- 
letty 1 Hen. &. Mumf. 29 ; Williama v. Price, cited 3 Powell on Mort- 
gagies, p. 949, a. 

(3) knowlea v. Chapman, at the Rolls 1815, Beaton's Forms, 149 ; 
Marshall v. Cave, cited post. 

(4) Marony v. O'Dea, 1 B. & B. 118; Trimleston v. Hamill, Ibid. 385. 

(5) Frc65 V. /?ooftc, 2 Sch. & Lef. 661. 

(6) Marshall v. Cave, 1824, cited 3 Powell on Mortgages, 957, a. 

(7) Coleman v. St Albans, 3 Vesey, J32 ; Drummofid v. Same, 5 Ve- 
sey, 438 ; Mead v. Lord Orrery, Z Atk. 244 ; Thomas ▼. Srigstocke, 4 
Russell, 64. 

(B) Barney v. Sewell^ 1 Jac. & Walk. 6^. 
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of the amount due. That amount is computed to a day six 
months after the date of the report.(l) 

A power of attorney is then ' usually given to receive the 
amount, and if not paid, an affidavit is made of the attendance 
and default, and the court will then, on a motion, of course 
make an order that the defendant redeem absolutely.(2) 

It was once held that if the money was not paid by the time 
appointed by the master, the mortgagor was absolutely fore- 
closed. But now upon the default, a further order is neces* 
sary.(3) 

The English court extends the time for this payment of the 
money, very indulgently. The case of Edwards v. Cunliffe^ 
1 Mad. Rep. 287, is a leading authority upon this point. See 
also, Office, &c., Masters in Chancery, 219. 

In the exchequer however, the enlargement of the time is 
not a matter of course.(4) And Lord Eldon has expressed his 
regret that the court has so far varied the agreement of the par- 
ties. {Reynolds v. Pitt^ 19 Vesey, 140.) In Ireland and Scot- 
land this rule does not exist; on this account money is in these 
counties more frequently lent on bond and mortgage than, in 
England. 3 Powell on Mortgages, 999^ n. 

If exceptions are taken to the report, the time ^^ill be en- 
larged until they are disposed of, and this although the time 
has expired.(5) 

In the case of WUkes v. Wells^ in Chancery, January, 1834, 
counsel varied in some particulars from the English course. The 
defendant was an alleged lunatic, and a guardian ad litem had 
been duly appointed. The cause being brought to a hearing, a 
decretal order was made referring it to a master to report the 
amount due to the complainant for taxes and assessments paid 
by him, and also the amount due upon the bond and mortgage, 

dated the day of mentioned in the bill of complaint, 

with an account of rents and profits ; that the complaimant's 
costs be taxed, and specified in the report. And if the amount 
was paid within six months after service of a copy of the report 



(1) See the form, 2 Harr. Pr. 162. 

(2) Ibid, and Seaton on Decrees 143. 

(3) Sherify. Sparks, 1 West, 130. 

(4) Quarles v. Knight, 8 Price, 63a 

[ (6) Benvdze v. Cooper^ 1 S. & 8. 865. 
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and of the decree upon the guardian, that the complainant exe- V--^v^^>' 
cute a proper conveyance of the premises, and cancel and satisfy 
the mortgage of record, &c.(l) See the decree. Appendix, No. 
264. 

After the report had been made and confirmed, an affidavit of 
service and of the default in paying the amount was made, and 
on motion of course an order was made making the foreclosure 
absolute. See Appendix, No. 265. 

The case of Benedict v. Grilman, (4 Paige, 58,) may perhaps 
furnish a guide for the practice in most cases. By the decree 
in that case, the defendants were to elect to redeem within 
thirty days after service of a copy of the decree, and serve a 
written notice thereof upon the solicitor of the complainant. If 
such election was made, a reference was ordered to ascertain 
the amount due upon the principles declared in the decree. 
But if such election was not made, they were to be strictly fore- 
closed. See Appendix, No. 264. 

By the adoption of this course a reference need never be had 
except such an election is made. But I presume an affidavit 
should be made of the omission to elect, upon which the court 
should be applied to for a final order to make the foreclosure 
absolute. It was before observed that in England a foreclosure 
is to perfect without such order. For the form of such an order, 
see Appendix, No. 265. 

. If an election is made, the master's report should be brought 
on in the usual manner, and then the court will fix, in the decree 
upon that report, the time for the payment of the money, and 
insert the usual clause barring a redemption, unless the money 
is paid. It would be proper, or at least prudent, in such a 
case, to apply for a final order making the foreclosure absolute, 
as was done in Wilkes v. WellSj before referred to. Appendix, 
No. 265. ^ 

Upon a bill of foreclosure the plaintiff not being in posses- Possession, 
sion, it is stated to be the rule, that the court will not put him 
in possession^ but leaves him to an ejectment. On a bill for a 
redemption it is otherwise. And the position as to one of fore- 
closure may perhaps be questicmed.(2) 



(1) It will be seen by the bill of complaint, Appendix, No. 363, that 
a master's deed had been executed in this case. 
(3) Sutton V. Stone, 2 Atk. 101. Mx. [^Justice Wright merely says— 
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^<^^V^^^ Notwithstanding the great di£ference between the doctrine of 
Conveyanccf. ^^' coufts of law and that of England, as to the estate of the 
mortgagee, I presume that the English chancery rule as to the 
necessity of a conveyance is not affected. Upon a foreclosure, 
a conveyance by the mortgagor is not necessary, unless where 
the title to the mortgage is defective, or the estate or interest in- 
tended to pass by it has not passed. In such cases, if the mort- 
gagor has the power of curing the defect, he will be decreed' to 
make the best title he can. See the cases ia Powell on Mort- 
gages, Vol. in, p. 965, n. F, and p. 98S ; also,. Pye v. D&ubuSy 
3 Bro- a C.r 698. 



SECTION III. 

BILL FOR R£DEMPTION OF A VO&TGAati^ 

It would be difficult to define with accuracy the persons in 
whom a right to redeem a mortgage exists. Perhaps it is not 
too broad a position to assert, that every one who has a legal 
estate, or recorded lien, in and upon the premises^ or who has 
any equitaible interi^t in them^ has this privilege.(l) 



** A mortgagee who is not in possession, may bring his bill against s 
mortgagor before admittanee for a 6eeree of foreclosure, and after he 
has obtained such a decree, may bring his ejectment for the possession* 
of the mortgtiged premises^" Hut in Ycttetr v. MamBly, 2 Atk. 360,- 
upon a redemption bill, Lord Hard wicke held that the party was not 
obliged to resort to ejectment, but should have a decree for possession* 
here. To the same point is Miller v. BtcUty^ cited by Mr. Seaton, (on 
Decrees, p. 147.) But it appears to me, fhst the doetriae of the court 
m Kershaw v. TVu)m8on^ 4 Johns. Ch. Kep., 409, sanctions a decree for 
•possession and a writ of assistance. 

If the provision of the Revised Statutes, (2 R. S., 312, J 57,) prohi- 
biting the action of ejectment to a mortgagee, extends to the case of an 
absolute foreclosure, it would seem that the court must neeessarily 
have the power to give possession by its ordinary process. See also- 
2 R. S., p. 191, § 158 ; and as to the mortgagee acquiring a new estate, 
and being a purchaser after the final order of foreclosure, see T^omcvr 
T. Grant, 4 Mad. Rep. 438. 

(1;) The righi is in the nFortgagor a<nd all elatming under him ; the^ 
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An owner of part of an estate in mortgage, cannot separately 
redeem his part. The mortgagee is entitled to insist that the^ 
whole of the mortgaged premises shall be redeemed tdgether j 
and for this purpose that all the persons interested in the seve- 
ral parts of the estate as mortgagors, should be made parties to^ 
the bill.(l) 

The assignee of a partial interest in a mortgage, or the pdr^ 
Phaser of a part of the midrtgaged premises,- nftiy file ai bill toT 
redeem, biit he must pay off the whole debt. Efe cannot appor- 
tion it, and redeem the premises to the amount only of hiaf 
interest.(2) 

If a second mortgaigee bring a bill to redeem the first 
mortgage", he should make the mortgagor, or, if dead, his heir, tf 
party, though it is not necessary to have his personal itepre- 
sentative a party. 

The natural decree is, that the seconfd mortgagee should ife- 
deem the first mortgagee, and that the mbrtgago/shoMd redeem' 
him, or stand foreclosed. It must ^erefore be iiecessafy to 
have the ieal representative of the' mortgagor before the 
dourt.(3) 

And thef heir of thcr morlgiagor must be made a party 
m such a case, althourgh the second mortgage is only of part 



ground being: an interest in, or a lien on land. It belongs to a' volimv* 
^eer ; to the tenant of a mortgagor ^ to judgment creditors ; tenants b^ 
elegit, statute merchant or staple io England ; to the guardian of an in«* 
fant, or committee of a lunatic ; to the jointress, dbwress, ot tenant by' 
the curtesy; to subsequent mortgagees. See Powell on Mortgages]; 
Vol. I., 261, et passim. 

In general, the party seeking to redieem ishotAd have a legal title. But' 
&e right of an equitable incumbrance is also redoghised; for example, if 
a man on his miarriage, article that certain lands be settled on his wife* 
for life with' remainders over, and afterwards mbrtgages the same pre^ 
mises to' one who has no notice of the articles, and dies, his widow, wlio' 
has an equitable estate for life, will be entitled to redeeni; She is tn^ 
^uity a' purchaser under the n'ticles.(l} 

(1) S. T, Plumer, in Cholmondely v. Clinion 2 Jac. & W. 189. 

(2) PaXk V. dvnXoni li2 Yesey, 48 ; Calkins v. Mmsell, 2 RootV 
Itep. 333. 

(3) Lord Tkurlow, in Tell v. Br(ywn; 2 Br. C. R.^ 278; 

(1) Hofmer t. Hoffrntr, 8 V«iitrlt, 343. See alto Sprqfg t. Binket, 5 V«My, ^7. Bitrni rr 
MiOf, 13 VoMy, IH'^ 

VOL.11. 21 
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of the estates comprised in the first, and under, a different 
title.(l) 

If a bill to redeem is brought by a devisee, the heir need no$. 
be made a party unless the devisee seek to have the will esta- 
blished.(2) 

It necessarily results from the doctrine of the English courts, , 
respecting the legal estate being in a mortgagee,- that the paort- 
gagee, his heir, devisee, or purchaser under him, must be a 
party to a bill to redeem. The person having the legal estate 
must be before the court, otherwise the mortgagor cannot have 
a complete re-conveyance.(3) 

. But. the personal representative of the mortgagee must also 
be before the. court.. He is to receive the money .(4) 

If the mortgage ia of a leasehold only, the personal repre- 
sentative of the mortgagee is the only necessary party to the 
bill.(5) 

Although it may not be necessary to have a re-conveyance, 
because the acknowledgment of satisfaction of the mortgage by 
the personal representative may be sufficient even after for- 
feiture and entry, and the legal estate be perfect, yet in general a 
redemption only is sought where the party is in possession, and 
in such a case, the possession is usually in the heir or devisee, 
who should be brought before the court for obtaining posses- 
sion, if for no other purpose. A release will be decreed if 
deemed requisite. 

Where a mortgagee in possession gives an absolute Ifeascof 
the premises reserving rent, he or his assigns must be made 



(1) Palk V. Lord Clinton^ 12 Vesey, 48. In Clark v. Long^ 4 Ran- 
dolph's Rep., 451, it was held that where a purchaser of the equity of 
redemption brought a bill to redeem, the mortgagor must be a party. 

(2) Lewis V. Naugle^ 2 Vesey, sen., 431. 

(3) Wood V. Williams, B^ 1819, 2 Mad. Pr., 191 ; Lake v. Thomas, 
8 Vesey, 17. 

(4) Anon., 2 Freeman, 62. A bill was brought against the heir of 
the mortgagee to redeem, and neither the executor nor administrator 
were made parties : and the court would not proceed with the cause ; 
for if it should fall out upon the account that money should be paid by 
the mortgagor, it is to be paid. to the executor or administrator, aiid ii«t 
to the heir; and so the account ought not to be controverted without 
their privity. 1 Powell, 402, n. 

(6) Eyan v. Morgan, 2 Molloy, 621. 
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parties to a bill against the lessee for redemption ; so that the 
lessee may be discharged from his covenants for the payment of 
rent, and may also have a decree for his proportion of the re- 
demption money, to the extent of the value of his term over 
and above the rent reserved.(l) 

Before a judgment creditor can file a bill to redeem a mort- 
gage of leasehold estate, he must take oul an execution.(2) 
See the form of a bill, Appendix, No. 266, 

The cause is proceeded with as in ordinary cases. The de- 
cree, if the bill is sustained, is for a reference to ascertain the 
amount due, and directing the payment within a certain time; 
the surrender of the premises, delivery of deeds, ifcc. ; and in 
case of default by the plaintiff in making such payment that 
the bill be dismissed. See Appendix^ No, 267. 

The subject ofallowances to the mortgagee, and other points 
arising upon the reference to the master, has been largely 
treated of in the author!s former work. Office &c. of Masters in 
Chancery, p. 241, and ante, p. 152. I would refer also to a 
collection of authorities in, Beaton's Decrees, p. 151, <fcc. 

No further time is allowed upon a decree for redemption for 
the payment of the money reported due, than what is fixed in 
the decree.(3) 

Possession as before observed will l>e ordered by this court, 
and its process employed to obtain it.(4) 

The master having made his report, and it being confirmed, 
if the money is not paid, an aflddavit of the default should be 
made, and a final order for the dismissal of the bill may be 
moved for as of course.(5) See Appendix, No. 268. 

The final dismission of a bill for redemption is equivalent to 
a decree for a foreclosure. (6) 

As to the costs upon such a bill, see title Costs. 
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(1) Dias V. Merle, 4 Paige, 263, 

(2) Shirley v. IVattSy 3 Alk. 200. 

(3) Novoseilski v. Wakefield, 17 Vesey, 417. 

(4) Yates v. Hamhly, 2 Atk. 360; and Sealon's Forms of Decrees, 
147; Appendix, 2. 

(5) Stuart v. Worrall,l Br. C. R. 581. The order in this cause is 
stated at length in Seaton's Forms of Decrees, p. \\1 \ McDon(mgh v. 
Shewhridge, 2 Ball & Beatty, 564. 

(6) Cholmley v. Oa:ford, 2 Atk. 267; Biahop of Winchtster v. PainCy 
11 Vesey, 199. 
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J>ARTITlON.(a) 

Ori^n of ju- The court of chancery had not an origina.1 jurisdiction in 
partition. . Different opinions have been entertained respecting 
the source of its authority.(l) But whatever that may haye 
been, it is now fully established in England, and was recog-. 
1X13^ in our state both before and by the Revised Statutes. 

gy ihe statijite [2 R. S.^ 3^9^ § 79,] the court of chancery 
-shall have the same power upon bill or petition filed in that 
pourt, to decree partition and sales of lands, tenements and 
hereditaments, as is therein given to the common law courts ia 
like cases. This court has therefore concurrent jurisdiction, 
and an objection that a perfect remedy may be obtained at law 
pannot be sustained.(2) 

Although a petition is authorized it is very seldom feso)rted to.. 

Who may file When several persons shall hold and be ii^ possession of any 

Son. ^^ ^**' lands, tenements or hereditaments as joint tenants, or tenants 

in common, in which one ox more of them shall have estates of 

jij^^eritance, or for life or lives, or for years, any one ojr more gf 

such persons being of full age, may file the bill.(3) 

I presume that under this clause one who is a tenant in fee, 
pr for life, or for years, may file the bill i^lthough the co-tenant^ 
have wholly different estates. This could be done bKefpre thft 



{a) la the syibole coxurse o( this work, I have found no subject so 
difficult as this of partition. The lawyer who can conduct success- 
fully to its close a partition suit of moment, without a mistake, must be 
- ypry yigila;nt, very studious, and very lucky. 

jil) See Allnatt on Paj^titioj, p. 77. Law Jiibrary, Vol. V. 1^832. 

(2) Jenkim v. Van Scjiaack, 3 Paige, 245. 

<3)2R.S.,317,§1. 
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statute. In Willis v* Slade, (6 Vesey, 498,) a tenant for life of ^->^V"v^ 
a moiety, together with his children, entitled to the remainder 
in tail, filed a hill against the persons entitled to the other 
moiety ; and in Baring v. iVo^A, 1 Yes. d& Bea. 537, a tenant 
$)r a term of years in one4enth, filed the bill against the abso- 
lute owne^ of the other nine-tenths. Besides the English sta* 
tute (32 Henry YIII. c. 32,) from which this provision has been 
itaken, is express upon this point. It is well settled that this 
court will entertain a bill whenever a duit will lie at law.(l) 

Where the estates are differ^t, the partition can of course be 
lOnly commensurate WLth them. 

A mere reversioner cannot i^e a bill for partition.(2) But he 
is a necessary party, wheire the owner of a present interest in 
an undivided pajrt of the premises has also ah interest in an 
.undivided part of the reversion ; and also where the bill is by 
ibe owners of a particular estate, when some of the other par- 
ties have a present interest in fee in the residue of the pre- 
mises.(3) It will be observed that this latter position is contrary 
to the case of Baring v. Nash^ 1 Ves. & Bea. 661. But under 
the statute it appears to me that a reversioner must be a party 
not merely in this case, but in ^very other. Compare sections 
6, 6 and 7, 16 and 35. 

It has been held that it is no objection to a bill that there are 
parties not in esse who may become entitled to an interest in 
a part of the premises. The limitations are not affected by the 
partition or sale. They are protected and attach to the indi- 
vidual shares.(4) 

By the first section of the act, the parties applying for a par- , 

tition must be of full age.(5) Plaintiff must 

It appears to me to be the true construction of this section, i* ^ mustlKl 
that where the bill is by one, he must'be of full age, imd where *<>* 
by more than one, they must all be of full age. 

The question has in practice frequently arisen, whether an 
infajxt pan ^e such bill either alone or in conjunction with 



(1) Thtrner v. Morgan^ (V Vesey, 498. 

(2) Stfiker v. Afo«, 2 Paige, 389. (3) Ibid. 

(i) Cheeseman v. Tfu>rne, I Edw. Rep. 930. See also 2 R. S., 318, 
§7. 
(5) 2 R. a, 317. 
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v^^V^-^ adult plaintiflfs. The Z9th section of the act must decide this 
point. The first section in terms refers only to the proceed- 
ings at common law. If the 79th section is the only source of 
the present authority of the court in partition, there can be no 
doubt upon the subject. The plaintifi or plaintiffs must be 
adult. 

An infant, however, before the Revised Statutes, might file a 
bill either alone, or in conjunction with adults, and he might 
unite with adults even in proceedings at law.(l) It should be 
noticed, however, that there was no express provision in the 
old statutes requiring the petitioners to be adults. It was deci- 
ded expressly that an infant might unite with adults under the 
old act. But it seems to me that the language of the present 
act decidedly prohibits it. 

Besides, it should be noticed, whether the provisions of the 
4th section, as to security to be given for an infant upon parti- 
tion, would not be evaded by making him a co-plaintiff. . 
Averment of It is not necessary to aver in the bill that the complainant is 
poftsession. jj^ possession of the premises, as that will be presumed from 
the allegation that the parties are seised in common *(2) 

If, however, there had been an actual ouster of the com- 
plainant by his co-tenant, or if the land is held adversely, an 
ejectment may perhaps be necessary to regain the seisin before 
a suit for partition can be sustained.(3) In such a case the de- 
fence should be set up by plea or answer.(4) 

The possession of a tenant for years, is the possession of the 
g owners to authorize a bill to be filed.(5) 

Contents of The bill or petition, must particularly describe the premises 
sought to be divided or sold. It must set forth the right and 
title of all persons interested therein, so far as the same are 
known, including the interest of any tenant for years, or for 
life, by the curtesy, or in dower, and the persons entitled to 
the reversion, remainder, or inheritance after the termination 
of any particular 'estate therein, and every person who by any 



(1) Lord Brooks v. Lord Hertford, t P. Wms. 618 j WilU v. 
Blade, 6 Vesey, 498 j Sears v. Byer, 1 Paige, 486, Johnson v. WiUey, 
11 Johns. 455. 

(2) Jenkins y. Van Schaack, 3 Paige, 245, and auihoriUes cited. 

(3) Ibid. (4) Ibid. 
(5) WoodwUh V. Campbell^ 5 Paige, 518. 
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contingency contained in any devise, grant ot otherwise, may 
be or become entitled to any beneficial intei6st in the pre- 
inises.(l) If any of such parties^ or the' share or quantity of 
their interest are unknown, or uncertain, or contingent, or the 
ownership of the inheritance shall depend upon an executory 
devise, or the remainder shall be a contingent remainder, so 
that such parties cannot be named, the same shall be set forth 
in such petition. (2) 

The complainant must set forth the rights and interests of the 
defendants as between themselves. If the share or interest of 
any party is uncertain or contingent, or the ownership of the 
inheritance in any part of the premises depends upon an exeeu^ 
tory devise, or the remainder in contingent,: so' that the parties 
who may be ultimately entitled cannot be named, the com-r 
plainant should set forth the nature of such contingent in- 
terest.(3) 

The bill must also state the several liens or incumbrances 
upon the premises, so far as the sajne axe known to the com- 
plainant.(4) 

Every person having any such interest sus aforesaid, whether 
in possession or otherwise, and every person entitled to dower 
in such premises, if the same has not been admeasured, may be 
made parties to such bill.(5) 

A party who has only a future contingent interest in the pre- 
mises, cannot file a bill for a partition. Neither can a mere re-- 
versioner.(6) But the reversioner, and every person having or 
who may become entitled to an interest in the property, may be 
made parties to the bill or petition.(7) 

As to creditors, however, having a lien upon the premises, or 
any part thereof by judgment, decree, mortgage or otherwise, it 
shall not be necessary in the first instance to make them parties 
to the proceedings.(8) If the lien is upon a share only, and 
partition be made, it attaches upon the divided share as it did 



6 

Parties. 



Creditora.-^ 



(i) 2 R. S;, 329, § 80, and 318, § 5. Larkin v. Mann^ 2 Paige, 28. 

(2) 2 R. S., 318, § 7. 

(3) Van Cortlandt v. Beekman^ June 20, 1837 \ MSS. Chancellor 
Walworth. 

(4) Rule 174. (5) 2 R. S., 318, § 6. 
(6) Striker v. Mott, 2 Paige, 587. (7) 2 R. a, 318, § 6.- 
(8) 2.R. S.,.318, §8, and Laws, 1830, p. 396. 
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upon the undivided inteTest.(l) But the parties presenting die 
bill, may at their election, make every creditor having a specific 
lien on the undivided interest or estate of any of the parties, 
by mortgage, devise or otherwise, a party to the proceedings.(2) 

It will be perceived that the 174th rule is not altered in the 
late edition of the Rules, (1837,) and the provision of section 6, 
sub. 2, [2 R. S., 318,] is still in force. It seems to me, there- 
fore, that the bill should set forth the several specific liens anrf 
incumbrances upon the premises, e^n if the creditors by vir-' 
fue of them, are not made parties. But as to general liens, such' 
As judgment or decrees, there is a difference where the lien is^ 
tlpon the whole premises or upon a share only. 

Where it is plain that a sale will be ordered, the practice' 
trithin my experience is to make a jifcfgment creditor upon the" 
whole property a party to the suit. But not to make judgment 
creditors upon a share only such parties. 

While the 8th section (Laws 18*), 396,) provides that it 
shall not be necessary to make such a creditor upon the whole, 
or one having a lien upon a paM only, a party, it implies her 
may be made such. An^ the* last clause of the 17&th rule, 
implies the same thing, independent of generail principles.- 
The master, by that rule, is, if required, to ascertain the amount 
due^ to any creditor not a party to the suit, which is either a 
specific or a general lien upon all the shades of the parties in' 
the premises. 

And it is e<qu?ally the practice to make a creditor upon the' 
whole premises by specific lien, such as a mortgage, a party ib 
the bill. The right to do this is implied in the 8th section,- 
(Laws, 18S0, 396,) and in the l!?'8th rule, fr itequired by the' 
parties, the master is to ascertain the existence of such a' 
fien. But suppose the party holding it refuses to attend upon a' 
sutamcms, not being a party to the suit, would the amount re- 
^rted due be binding upon him? And? could the purchase/ 
pay his money, and allow it to be disbursed according to tha^ 
report with safety ? 

The new section, in the act of 1830, (page ^7, § 46,) providiey 
that no creditor, having a specific lien on an undivided share,' 
shall be affected by the sale or conveyance, unless he shall haV0' 



CI) 2 R. S., 818, § 9. (?) Laws, 1«30, p. ^ § 10. 
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been made a party to the proceedings. Certainly the same v*--^V^-- 
must be the rule with respect to creditors upon the whole pre- 
mises. These views apply equally to the case where the lien, 
be it general or specific, affects the whole interests of the parties 
in one parcel of the property, as where it affects the whole pro^ 
perty in question.(l) 

But as to general creditors by judgment, &c,, upon undivided^ 
shares — ^if the property is to be sold, the advertisement by the 
master under the 43d section, (Laws 1830, .397,) hereafter ad- 
terted to, is equivalent to their being made parties. And if a par- 
tition is to be made, the lie^ w'ill attach upon the divided i^are. 

The result of my examination of this subject is, 1st. That 
where a sale is anticipated, creditors, whether general (as by' 
judgment or decree,) or specific, (as by mortgage,) whose lieif 
extends to the whole premises, or to the whole estate and right 
in a portion of the premises, should be made parties to the bill.- 
I do not suppose a bill demurrable without it, but that k is ex- 
jl^dient and jiTstifiable to make them parties. 

2d. That (Creditors by specific lien upon an. iftidivided in- 
terest in the premises should alsa be made parties to thie bill. 
If not macte parties originally^ and the master reportis that a 
sale is necessary, then the bill must be amended, and such credi- 
tors brought in as parties.(2) 

3d. That judgment crecKtors upon an undivided share, ought 
ftot to be made parties to the suit^. 

A partition miule on the application of a wife Without her tSTife and wi^ 
husband, would m)t only be void as to him^ but as to her also, ®^* 
as she cannot sue in her own name except by her next 
friend.(3) 

The statute directs that the rights of all persons interested in^ 
file premises by curtesy or dower,* are to be set folth in the 
Bill or petition ;^ and evejry person entitled to- dower^- if it haf 



(1) Before the statute, it was decided that neither* a mottg^Sge'e xipyvt 
fte whole, nor dpon a part, was a proper party to the bill. Wetton t. 
Copeland^ 7 Johns. C. R., 140 ; Sebring v. Meriereau, 1' Hopk. 501'. 
tTnquestionably the present statntct hate altered this rule. 

(2) It seems to me that is indispensable under the 42d and 45th' 
sections. (Laws 1880, 997.) 

(3) Crowtker v. Crowther, in Chancery, April' 18, 1837. MSB. 
Chancellor Walworth. 

t?OL. If.' 22- 
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not been admeasured, may be made a party. (2 R. S., 318, i 
6,6.) , 

As to a widow, therefore, she should be made a party, and 
although the statute is only pennissive, yet it is best to make 
her a party in all cases, but particularly so if a sale will pro- 
bably be directed. (See section 61.) 

But as to a wife with only an inchoate right of dower, the 
questioi»has until lately been very unsettled. It has received, 
in- a late case, a very full exsumnation from die chancellor, who 
decided dial the wife, even if an infanty. could be bound by the 
decree. The case is appealed to: the court of errors. I give 
the opinion much at length, both as it is the present liaw of the 
oourt^ and that the rules and principles stated in it would be 
found of great use, even if the point is decided othervvise.(l) 



(.1) Jackson v. Edtpords, in Chancery, January 28tfi, 1839. Tlie Chan- 
cellor. — It remains for me to consider the objection to the title arising 
from the fact that the wife of the complainant, Henry Jackson, and the 
infant wife of B. S; Jackson, one of the defendants, had inchoate rights of 
dower in the undivided shares of the premises belonging to their hus- 
bands respectively- ; and wliich the vice-chancellor supposes could not be 
divested by a sale under the decree, so as to protect the purchasers against 
the dower of these /ame^ covert, should they survive their husbands. 

The power of this court to transfer the legal titles of inifants and oth(>r)7; 
who are made parties to a sttirin partition by a simple conveyance by 
the master upon a sale by him under the decree, does not depend upon 
the general powers of. this eourt* to transfer the legal title to real estate 
by a simple decree for a sale thereof by. a master;, but it depends upon 
the true construction of our several statutoi^y provisions relative to the 
partition of lands. Independent of any statutory provisions and of the 
powers of this court, the ordinary mode in which courts of equity trans- 
ferred the legal title upon a sale under a decree, was by operating upon 
the parties themselves, and compelling them to join in the conveyance to 
the purchaser, so as to transfer their legal titles in connection with the 
equitable interests of any of the other parties ; which equitable interests 
would be bound by the decree by estoppel, and would pass by the mas- 
ter's deed without any formal conveyance by the party having an equit- 
able interest only. Thus where the legal estate was in the hands of 
trustees, and a decree for a sale thereof to satisfy the objects of the trust, 
or any lien or incumbrance upon the property, the trustees were usually 
required by the decree to join with the master in his conveyance on the 
sale ; and that was deemed sufficient to protect the rights of the pur- 
chaser, both in law and equity, against the claims of the cestuis que trust, 
who were either parties to the suit, or who were bound by the decree as 
privies. But independent of any statutory provkions, this court was not 
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course of pco« 
wanting in power te make a decree which would protect -the purchaser ceeding*. 

at the master's sale, where all parties having a legal or equitahle title to 
the land, which was capable of being released or transferred to the pur* 
chaser, were made parties, and where they were within the jurisdiction 
of the court,^ so that its process could be made effectual against them, 
although the parties having the legal title or interest in the land were 
infants or femes covert. In the case c(nfeme certert the court compelled 
her to join with her husband in a transfer of her legal interest to the pur- 
chaser by a fine or other formal act, which would have the legal eflfectto 
extinguish or transfer such interest; and in case of an hifant, although 
the court had not the power to decree .a conveyance from him which 
would operate as an immediate transfer of his legal estate, the court was 
authorized to do that which was substantially the same thing, so far as 
the interest of the purchaser was concerned ; that is, to decree conveyance 
by the infant upon his attaining twentyK>ne, unless within six months 
after he^ should attain that age, he should show cause to the contrary; 
and that in the mean time the purchaser hold and enjoy the estate, {Blotch 
V. Wilder^ 1 West's Rep. 324; 1 Atk. 421, S. C.) and the purchaser who 
buys the estate under such a decree, must accept the order of the court 
for a future conveyance by the infant as a sufficient security for his title. 
(Powell V. Powell^ Mad. & Geld. Rep. 63.) The court witt protect the 
purchaser by injunction, against the infant, or those claiming under him, 
in the enjoyment of the estate until the legal title shall he actually trans- 
ferred according to the directions of the decree. The court in such a 
case also so far protects the purchaser under the decree, that it will not 
permit the infant when be becomes of age to impeach the title for mere 
error in the decree. (Bennett v. Hamill, 2 Sch. dt Lef. 566; 1 Daniel's 
Ch. Pr. 228.) If it were necessary therefore to resort to the common law 
powers of this court to make a sale under a decree in partition valid and 
effectual against the inchoate rights of dower of the wives of some of (be 
tenants in common, it will be seen that the means are generally within 
the reach of the court if it thinks proper to employ them. 

Upon a careful examination, however, of the several provisions of the ^ 

Revised Statutes, relative to the partition of land in connection with the 
former legislation on the same subject, I have arrived at the conclusion, 
that a sale by the commissioners 'in partition under the judgment of a 
court of law, or b^ a master in chancery under a decree of this court, will 
of itself be sufficient, without any act of hers to bar or extinguish the 
contingent right or interest of the wife of one of the tenants tn commoa 
in the land, where she is rbade a party to the suit with her husband ; 
whether she is an infant or an adult. The six last sections of the revised 
act of 1813, for the partition of lands (1 R. L., 513,) contained new pro- 
visions which were intended to remedy defects in the previous law on 
that subject, and to reach the various estates and interests of all persons 
in the several undivided shares of the premises held in common, and in 
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jthjS .same rules as to parties shall apply, and the like proceedings 



which premises som^ of the parties to the suit had a present estate as a 
;tenant in common for life, either as a tenant hy the curtesy or in dower or 
jotherwise ; so as to make the partition, or a sale under the judgment or 
.decree, valid and binding, as to every estate or interest in an undivided 
share of the premises, whether present or future, vested or contingent. 
This act however was found defective in two particulars : 1st, That it 
jdid not authorise a widow who had a present right of dower in the whole 
premises to be made a party to the proceedings, although that dower still 
remained unassignedj and, 2d, That no provision was made for making 
creditors who had liens upon some of the shares of the tenants in com- 
jnon parties to the proceedings^ or for the payment of their debts oxxioi 
.the proceeds .of the shares on which such debts were a lien. The revi- 
sers therefore provided for these two defects in ih^ new provisions whidi 
.<they introduced into the Revised Statutes on this subject; retaining sub- 
stantially all the previous provisions of the act jof 1813 and the act of 
1814, amending the same, in relation to the barring of other future and 
.contingent injter^sts by a sale of the premises under the judgment or de- 

.cree. Th^t it was ihe intention of the revisers to ^nahjie the courts \a 

• 

give a purchaser under the judgmeni .or decree, when a sale of the prer 
mises was found to be necessary, ^. perfect ti^le j^s against j^v«ry future 
,or contingent interest in any undivided shar« of Ihe property, is evident 
from the note which they app^nd^d to ihe new provisions introduced hy 
'them in relation tp incumbrances on such shares. Indeed without such 
jBi power it would be very di^cult to make the partition equal in the casA 
.pf a sale, as ^. contingent righi of dower or other defect in the title, as to 
jone share in the property must upon a sale necessarily diminish the 
Amount bid for all of the shares collectiv«Iy. The same di^cuLty ther^ 
ibre would exist in determining the value of a wife's inchoate right of 
^ower, in the undivided share of her husband^ for |be purpose of dividing 
•the proceeds of the p.ale among the different tenants in common accord<- 
ing to equity, as is apprehended by the counsel to exist in making a suitr 
jable provision for this contingent right in the wife out of the whole of 
ithe proceeds of her husband's share of the sslle^ if she choose to insist upon 
her right to Stuch a provision, and in addition to that, the fact that t)ie titU 
in the hjginds of the purchaser would be incumberjed with a 43ontingen$ 
jjright of dowser of a feme cofcert in an undivided share of the premises 
which might subject the own.er to future expense a^d litigation, would 
diminish the value pf t^e property in the hands of t^e purchaser to more 
jthan double the actual value of such M con-tingent right. I. cannot believe 
that the legislature intended |o leave this contingent i)iter£st or inchoate 
right of dower of the wife of a tenant in common, an i)icu<mhrance upon 
(the title in the hands of a purchaser, any n^iore than that it was intended 
that a similar contingent interest oft,he husband in the wife's property 
should remain an incumbrance thereq|b. Although the husband has a pre- 
sent interest in his wife's real estate from the time .of the jnarriage for.t]ii 
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are to be had upoki a bill in this court, fusi are directed by the 



joint lives of himself and wife, he is not even a tenant by the curtesy in* 
choate so as to give him an estate for his own life in the premises, until 
the birth of issue. And I believe that it has never been doubted that a 
sale in a partition suit to which he was a party, either under the act of 
1813 or under the provisions of the Revised Statutes, would have the 
effect not only to divest his present estate in the property during the joint 
lives of both, but also to bar his contingent interest in the property for 
the remainder of his life after the death of his wife, in case he should 
iafterwards have issue and should survive her. Yet I have not been able 
to find any provision ia the Revised Statutes which can reach such a case 
which is not equally applicable to the wife's inchoate right of dower in 
the husband's es;tate. The provision of the statute referred to by the vice* 
.chancellor, relative to estates for life in curtesy, or dower, (2 R. S., 325, 
§ 50 to 55,) do not in terms cover either of the cases above referred to. 
And if in either case there should be such a disagreement between the 
hu&band and the wife as to render it necessary lor the court in providing 
for the legal rights of each to settle their proportions of the proceeds of 
the sale, and if there was no other way to protect their rights than to 
^ascertain the present value of the contingent interest of the husband xur 
wife in such proceeds, it would be much easier to ascertain the {Nresent 
value of the wife's contingent right of dower, than to ascertain the value 
of the husband's chance of becoming a tenant by the curtesy, not only by 
surviving his wife, but also by becoming the father of a child by her. In- 
deed the jannuity tables have furnished the court with the means cC 
ascertaining the probable value of the wife's contingent right of dower 
during the life of the husband. These tables show the value of annuities 
depending not only upon the continuance of single lives of different ages, 
but upon the continuance of two or more joint lives. And the propar 
rule for computing thie present value of the wife's contingent right ol 
dower during the life of the husband, is to ascertain the pnesent value of 
jsn annuity for her life e<}uai to the interest in the third of ihe proceeds of 
jthe estate to which her contingent right of dpwer attaches, and then to 
4educt from the present value of the annuity for her life, the value of a 
aimilar annuity depending upon the joint lives of herself and her hus- 
band. The difference between these two sums will be the present valua 
u)f her contingent right of dower. Should it be necessary in the case of 
;a.n infhnt or adult wife, for the court to protect her contingent right of 
^ower upon a sale under a decree in partition, where the value of the 
Jiusband's undivided shacc of the estate was such as to render it proper, 
ihe present vjalue of that contingent right may be ascertained in this 
manner. And the amount may be invested in the trust company w a 
saving's bank, in the name of the register, to accumulate for her benefit 
4uring the joint lives of herself and her husband. So that the whole 
acctunulated fund may then be paid over to her, or her personal represent 
iativja nt that .time, jn fiUl of her share in the proeetdt of tbt sale. Her 
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statute as to proceedings in the common law courts, except as 



right may also be effectually protected by directing the whole proceeds of 
the husband's share to be paid over to him upon his giving security to the 
register or clerk, that the interest or income of one tliird of such proceeds 
shall be paid to his wife after his death, if she survives him, during the 
term of her natural life. 

Although the Revised Statutes have given specific directions as to the 
mode of ascertaining and securing the shares of the proceeds belonging to 
tenants in dower, and by t!ie curtesy, and other tenants for life, having 
present estates in possession in the premises, there is still a large class of 
future estates, both vested and contingent, in the lands which are to be 
sold under judgments and decrees in partition, that are not embraced 
in those specific directions. In all such cases, it will be the duty of the 
court, to ascertain and settle the value of such future estates and interests, 
upon just and equitable principles, and to make such order as may be ne- 
cessary for the protection of the shares of the fund which may belong to 
the persons who then are or may thereafter be the owners of such future 
estates or Interests, in analogy to the express provisions of the statute re- 
lative to the shares of parties, who have present estates for life, in posses- 
sion. I cannot therefore concur in the opinion of the vice-chancellor, 
that the neglect of the legislature to make a specific provision for the as- 
certainment of the value of the wife's contingent right of dower, and to 
secure the same for her benefit, is any evidence that it was intended to 
leave that or any other future or contingent interest of a party to the suit 
as an incumbrance upon the title of a purchaser, under the judgment or 
decree. 

To show that it must have been the intention of the legislature to bar 
all such future and contingent rights by the sale, so as to give perfect 
title to the purchaser, I will refer to some of the provisions of the Re- 
vised Statutes on the subject. It may be proper, in the first place, how- 
ever, in answer to a suggestion of the counsel for the appellants, to re- 
mark, that whatever estates or interests in the premises, may be directed 
by a sale in partition, under the judgment of a court of law, will also be 
directed by the conveyance of the ir aster under a decree of this court : 
the jurisdiction and powers of courts of law, and of this court, being 
concurrent, so far at least as concerns the legal title to the lands, of which 
partition is sought by the suit in either court. 

Thefith section of the title of the Revised Statutes, relative to the par- 
tition of lands, (2 R. S., 318,) requires the plaintiff in his petition to 
set forth the rights and titles of all persons interested in the premises, so 
far as known to him, including the interest of any tenant for years, for life, 
by the curtesy or in dower, and the persons entitled to the reversion, re- 
mainder or inheritaiice, after the termination of any particular estate 
therein, and every person who by any contingency contained in any 
devise, grant or otherwise, may become entitled to any beneficial interest 
in the premises. This language is certainly broad enough to include the 
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in the statute is afterwards provided.(l) The chancellor has 
said,(2) " that although most of the provisions relate particularly 
to the proceedings in the common law courts, the same course of 
practice must be adopted here, so far as those provisions can be 
carried into effect in the ordinary course of proceeding in ^this 
court. If the suit is commenced by bill, the complainant may 
proceed by subpoena, as in ordinary suits in this court." It is 



contingent right of dower of the wife of one of the tenants in common, 
afi well as other future or contingent interests. And the next section au- 
thorizes e^ery person, having such an interest, as is mentioned in the 5th 
section, whether the same is in possession or otherwise, and every person 
entitled to dower in such premises, if the same has not heen admeasured, 
to be made a party to the suit. The special provision in relation to dower 
was inserted in this section, to reach the case of a dbweress, wlio was en- 
titled to an estate, as tenant in dower iti the whole premises, as the 
supreme court has decided that the provisions of the Revised Laws of 1813, 
did not reach the case of a doweress, whose husband was not a tenant in 
common of an undivided share of the estate. (See Colev. Coles, 15 Johns. 
Rep. 319.) The language of the 7th, 10th, 11th, 12th, and 13th sections 
of this title as originally passed, are equally comprehensive with the 5th, 
and show that it was the intention of the revisers and of the legislature, 
that the owner of every future and contingent interest, whether known or 
unknown, as well as the owners of present interests, should be made par- 
ties to the suit, and that their several rights and interests should be ascer- 
tained and settled by the court, before a judgment or decree for a partition 
or a sale of the premises should be made. By the 61st section, the con- 
veyance which is directed to be executed by the commissioners under a 
judgment for the sale of the premises, is declared to be a bar both in law 
and equity, against all persoAs interested in the premises in any way, who 
shall have been named as parties in the proceedings, and as against all 
such persons or parties as were unknown, if notice of the application for 
partition shall have been given by publication, as dfrected by the statute^ 
and against all other persons claiming from such parties or either of them. 
•And by the 84th section, the same force and effect is given to a master's 
deed, under a sale by virtue of a decree of this court. I am therefore com- 
pelled to declare that the opinion of the vice-chancellor, as expressed in 
this cause, and in the case of Mathews v. Mathews, (1 Edw. Ch. Rep. 
565,) as to the effect of a sale in partition, upon the inchoate right of a 
dower of the wife of a tenant in common, who has been made a party to 
the suit in conjjunction with her husband, is erroneous, and that the pur- 
chaset under the judgment or decree will be protected against any future 
claim on her part both in equity and at law. 

(1) 2 R. S., 329, § 82. 

(2) Larkin v Mann, 2 Paige, 28. This opinion was delivered before 
the act 9£ 1831. Lawa 1831, p. 243^ 
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^^"^^^^^^'^^^ also provided in the former 80th section, that the same notice 
was to be given, served, and published, as when a petition was 
presented to a common law court. That made it necessary, 
under the former 12th now 13th section^ to publish the whole 
bill in the advertisement, where there were unknown or absent 
parties, unless a copy was served personally on the absent owner. 
The statute of 1831 [Laws 1831, p. 243,] remedies this incon- 
venience. It provides that where the suit is instituted by bill, it 
shall not be necessary to serve a copy thereof, except on the par- 
ties who appear, nor any notice of presenting or filing the same, 
on any of the defendants named in such bill ; but the said defend-- 
ants, or such of them as reside in the state and can be found' 
therein, shall be served with a subpoena to appear and answer 
the bill, and the same maybe taken as confessed, according to* 
the practice of the court.(l) 

This section sanctions the usual course of the court upon 
these bills by subposna. and the ordinal^ modes of taking ther 
bill as confessed. The mode of service, mode of obtaining: 
an appearance, order to answer, <kc., are therefore authorized. 
3 The S4th sectit>n of the act provides, that if any parties hav- 

Abmt de- ijig an interest in the landis, are unknown,- ot if either of the 
known parties, whether minoi^ or of full age, reside out of the' 
state, or cannot be found therein, and such factis be made to ap- 
pear to the tui&pt by affidavit, an order may be' made by the 
court containing a sufficient diescription of flie premises, where^ 
of partition is sought, ancS requiring all parties interested in the^ 
same to appear and answer the bill,- by a day in the said order' 
to be specified. 

This order motet be published for^ three months, once in eacb 
week successively, in the state paper, and in £ newspaper print- 
ed in the county where the premises are situated, if there be* 
any, and if there be none • therein, a newspaper, printed in the 
city of New- York. See the affidavit cAid order, Appendix,- 
No. 269. 

The publicaticm of Aiis ord:er will authori^ an order' or de- 
cree to take the bill as confessed, by all such unknown partiei^ 
and persons not resMient in this state, or not found therein, as' 
shall not appear and answer by the day mentioned in such or- 



(1^ Laws 1831^p. 243, cap. 200| 211. S., 358, $83, ed. 1830. 
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der, or on such further day as the court may appoint. 

The order to take the bill as confessed against an absent de- 
fendant in a partition suit, is an order of course, and may be 
entered in the office of the register or clerk, upon filing the affi- 
davits of publication, and of the neglect of the defendant to 
appear and answer.(l) 

Such unknown persons as may appear shall be entitled to be 
made parties to the suit, and the bill may be amended accord- 
ingly. 

See the order made on the expiration of the publication, Ap- 
pendix, No. 270. 

But with these exceptions, and those in the statute after the 
82d section, I apprehend a very strict adherence must be had 
to the regulations of the act. 

If a mode of proceeding is prescribed different from what 
prevails in our court upon the same point under other bills, the 
former must be pursued, and the forms adapted to the statutory 
regulations. Where there is no regulation upon the point, or 
one consistent with the court's regular practice, the latter will 
of course prevail. 9 

By the second section of the statute, a mode is provided for ^^9""^^**^ ^^ 
appointing guardians ad litem, upon the application of a com- 
plainant or party applying for partition, and this section, with 
the laws of 1833, will be afterwards noticed. 

It will be observed that under the Revised Statutes, the ap- 
pointment of a guardian was to be procured previous to the 
filing of the bill, or perhaps previous to any rule to answer. 
The statute of 1831, [54 Sess. Cap. 200, Sec. 1st,] has done 
away with these provisions as to resident infants, and the ordi- 
nary course of serving' a subpoena, d^c. is to be pursued. 

' Where the infant himself, or one on his behalf, applies, 
the practice of the court in ordinary cases prevails, with one 
exception. 

The petition must be presented to the court. An order of 
course cannot be entered under the 146th rule, as in other cases. 
This is in consequence of the 4th section of the statute, (2 R. 
S. 317,) being considered applicable to applications by the 



(1) Christy v. Christy, in Chancery, Sept. 20, 1836; MS. Ch. Wal- 
worth. 

VOL. II. 23 



Infants. 
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infant, as well as to those by a complainant. The court is to di- 
rect the penalty of the bond. 

The petition, consent, and affidavit, should be framed and 
obtained as usual, as to which, soe ante. Vol. I, p. 171, and Ap- 
pendix, No. 66. The certificate of a master, that the proposed 
guardian has no interest in the suit, in opposition to the infant, 
and is not connected in business with the solicitor, <fcc., is not 
requisite, but there should be an affidavit to that effect. I have 
usually had such affidavit made by the proposed guardian. See 
the petition, Appendix, No. 271. 

The court, however, has appointed the general guardian, 
guardian ad litem, without the certificate of competency required 
in other cases.(l) 

However, it appears expedient to follow the requisitions of the 
146th rule. The character of the guardian in the case cited, 
probably induced the court to make the exception. Besides, a 
general guardian, though in other respects presumed proper, 
may l\ave a hostile interest to that of the infant. 

The petition thus prepared, is to be presented to the court, 
which will then make an order Appointing the proposed person 
guardian, upon his executing a bond as directed. See the form 
of such order, Appendix, No. 273. 

The guardian, before entering upon the execution of his 
duties, shall execute a bond, in such penalty, and with such 
surety, as the court shall direct to the people of the state, con- 
ditioned for the faithfiil discharge of the trust committed to him, 
and to render a just and true account of his guardianship, in 
all courts and places, when thereunto required.(2) 

The chancellor or vice-chancellor has entire discretion in 
fixing the penalty, and may direct one or more sureties.. It is 
usual to order the sum to be double the amount of the infant's 
share of the property, but I have known it directed one-third of 
the value, under peculiar circumstances, as where the property 
was very large. Indeed, as the 149th rule, and 64th section of 
the act, prevents the payment of money to the guardian ad litem, 
except for maintenance merely, the object of heavy security 
does not seem very clear. 



(1) Clinton v. Clinton, Aug. 5, 1831. See the order, Appendix, No. 
272. Judge Spencer was the guardian. 

(2) 2 R. S. 311, Sec 4. 
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For the form of the bond, see Appendix, No. 274. 

The bond must be filed in the office of the clerk, before any 
order -to answer, or any other order, shall be made.(l) The 
guardian thus appointed, and who shall have given the required 
bond, shall represent the minor in the proceedings for partition, 
and his acts in relation thereto, shall be binding upon such 
minors, and shall be as Valid as if done by such minors after 
having arrived at fiill age.(2) 

But if neithei; the infant, nor fny one in his behalf, apply, 
the course is prescribed by statute. By thje act of 1833, Sess. 
56, Cap. 227, it is provided that when a bill shall be filed in a 
court of chancery, for the partition of any lands, and any of 
the joint tenants, or tenants in common, who are defendants in 
such bill, are minors, for whom no suitable or uninterested per- 
son shall voluntarily signify his consent in writing to the said 
court to be appointed guardian by the said court, and offer to 
give the security required by the Revised Statutes, in cases of 
partition, it shall be the duty of the court on the petition of the 
complainants to appoint the register, assistant register, or either 
of the clerks of the same court, the guardian of such minor or 
minors, for the purposes of such petition, and to displfense with 
the security. 

A copy of the petition, with a notice specifying the time and 
place of its presentation, must be served at least ten days before 
it is presentedj upon the general guardian of such minor or 
minors, in case there be such guardian, or if none, upon the 
minor himself Proof of such service must be made to the 
chancellor or vice-chancellor before whom the bill is filed. 

I apprehend, that as to minors residing within the state, this 
act of 1833 entirely supersedes the second section of the former 
act. The proceedings under it are plainly pointed out by the 
statute itself See the form of the petition and order. Appen- 
dix, No. 275. 

But where the minors reside abroad, the application of this 
statute is by no means clear. They are not named therein in 
terms, and the 2d section of the general act (2 R. S.*317,) ex- 
pressly provided that the court might appoint a guardian for 
minors, whether they resided in or out of the state. Besides, 
the settled course of the court, in other cases is, to advertise 
II I I ■ II — »— — ■ ■ . II 111 ■ ■ 

(1) 2 R. S., 317, § 4. (2) Ibid. § 3. 
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y under the statute respecting absent defendants, in the case of 
minors as well as of adults. While the 2d section, 2 R. S., 
317, authorized the court to appoint such guardians for absent 
infants, it omitted any direction, as to the mode or time of no- 
tice, to be given to them. The service therein directed upon 
the general guardians, undoubtedly means upon the general 
guardians of those who are wi^in the state. 

It left it, therefore, to the discretion of the court whether it 
would direct any notice to b# given, either as to time or mode 
of giving it ; and upon this view the appointment of a guardian 
in Ogden v. Hoffman^ 1830, cited ante, Vol . I. p. 193, was, I 
presume, made. 

The second section appears to contemplate an appointment 
of a guardian l)efore the actual commencement of the suit. 
The tenth section looks to the same course of practice, direct- 
ing service of the petition forty days previous to the term in 
which the petition is to be presented, upon die guardians of 
minors appointed as before directed. 

The presentation to this court is, however, the application for 
an order to answer under the 13th section, and no objection 
can arise 4o the filing of the bill, and serving subpoenas, before 
applying for a guardian. 

I do not find that the act of 1831, (p. 243,) has repealed these 
provisions. The first section only removes the necessity of 
serving a copy of the bill before it is presented or filed ; and 
the last clause of that section directs the service of a subpoena 
only upon resident defendants who can be found. And as to 
the second section of that act, it is conformable to the twelfth 
of the Revised Statutes, (2 R. S. 319,) substituting only the 
publication of the notice, with a brief description of the pre- 
mises for that of the bill itself. If, then, the appointment could 
be made in anticipation for non-resident infants, without publi- 
cation, under the Revised Statutes, I do not see that the amend- 
ment of the twelfth section, by this act, prevents it now. 

Upon the whole, it appears to me, that there is much ground 
to conclude that the court has the power to appoint a guardian 
for a non-resident infant without advertising for his appearance 
under the statute of 1831. It is, however, clear, that such a 
course may be pursued under that act, and this is the practice 
generally pursued. The second section of that act undoubt- 
edly appears to authorize an order to take the bill as confessed 
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against absent in&nts without the appointment of a guardian. 
But as it is only that the publication shall authorize such ^n 
order, there is nothing to prevent the court from adop|;ing its 
usual course on behalf of infants. Upon the publication being 
duly made, a guardian should be appointed by the court as in 
ordinary cases. See ante, Vol. I. p. 193. 

If the other course is however allowable,*care must be taken 
to follow the statute, the 2d and 10th sections, minutely. And 
after the appointment is made, it would be prudent to pursue 
the directions of the 10th section; to serve the bill on the guar- 
dian with a notice that it will be presented on a certain day in 
term, and application made for an order to answer. This no- 
tice must be for forty days. 

I think it clear that in such a case security must be given 
by the guardian. The act of 1833 does not interfere and ren- 
der the appointment of the register, &c., requisite, because it 
appears to me that act relates only to resident infants. But to 
prevent any difficulty on that head, the person proposed to the 
court should signify his consent in writing to be appointed 
guardian, and offer to give the security required by the statute. 

I cannot think that the generality of the language in the act 
of 1833, empowers a service upon the general guardian or the 
minors residing out of the state. 

The answer of the infant is in the usual form. In other 
particulars the duties of the guardian are the same as in ordi- 
nary cases. 

The defendants may answer the bill in the usual mode. Answer. 

If the rights and interests of the several parties are truly 
stated in the bill or petition, it shall be sufficient for the de- 
fendants to put in a general answer, admitting the rights and 
interests of the parties in the premises to be as stated in the 
complainant's bill or petition. And no solicitor shall be allow- 
ed on the taxation of costs for more than three folios contained 
in any such answer. (1) 

The defendant who answers is bound to answer as to the 
rights of the several defendants, if they are stated in the bill. 
He must do this by a general admission of the jrights as stated 
in the bill, or otherwise.(2) A defendant may set up in his 



10 



(1) Rule 176. 

(2) Van Cortlandt v. Beekman^ in Chancery, 20th June, 1837; MSS. 
Chancellor Walworth. 
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v.>^v^v / answer to a bill for partition a claim that he is entitled in equity 

to the whole premises of which partition is sought. If he wants 

a decree to transfer to him the legal title, or if a discovery is 

11 necessary for his equitable defence, he should file a cross bill.(l) 

Amendment J apprehend that a party claiming an interest and omitted in 

partie*. the bill, may make himself a party by petition and an affidavit 

of his interest.(2) ' 

Again, under the 21st section grantees of any of the parties, 
■ whether before or after suit, may be brought in as parties. But 
here it is necessary to consider carefully whether the practice 
of the court is not changed, by the statute. In such a case 
usually an amendment would be made, (where the grant, &c., 
was before bill filed,) and a subpoena would be sued out. But 
the statute directs that no person shall so be made defendant 
without forty days' notice of the motion to that effect being per- 
sonally served on him, or published three months, as in the case 
of an original application. However, it must be considered 
whether this case is not within the 1st section of the act of 
1831. That provides that the defendants, or, such of them as 
reside in this state, and can be found therein, shall be served 
with subpoenas to appear and answer the bill, and the same may 
be taken as confessed according to the practice of the court. 

Now an amended bill is the original bill with the altera- 
tion. It appears to me that the section does govern the case in 
question, and then the amendments may be made and subpcBuas 
taken out, as in other cases. And the section seems to me to 
justify also the ordinaiy supplemental bill, where the grant, <fcc., 
is pendente lite. But if that section does not apply, a previous 
notice of forty days must be given, of the motion to amend th^ 
bill by making the grantee a party. 
The 86th section also directs that the court may in like man- 



(1) Gorman v. Machin, in Chancery, MS. Chancellor Walworth. 

(2) 2 R. S., 319, § 16. It is provided that if any person having any 
interest in the premises, be not named as a party in the petition, he 
may be admitted to appear and answer the same as a defendant by 
the court, upon his petition accompanied by an affidavit of his interest. 
The act of 1B31 as is subsequently observed in the text, enables a com- 
plainant to make such person parties, but th^re is no other mode I be- 
lieve by which a party omitted may come itk and become a party on 
his own application. ' 
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ner, as before provided, amend the petition or bill, and other 
pleadings, with the like saving to the parties affected thereby. 

It is doubtful whether a woman married, after the bill is filed, 
to one of the parties, need be made a party to the suit. But if 
she is brought in, it should be by an order that the further pro- 
ceedings should be in the name of herself and husband, not by 
a supplemental bill, much less by amendment.(l) 



(1) Jackson v. Edwards, in Chancery, January 28th, 1839. Per 
Chancellor. — The defendant, D. S. Jackson,^ was not married when the 
original suit was commenced, and it appears by the papers before me, 
on these appeals, -that notice of the commencement of the suit was 
duly filed in August, 1835, as required by the statute, and by the rules 
of this court. It is very doubtful, therefore, whether the wife of this 
defendant, who Was married three months afterwards, would acquire 
any interest in the property which was the subject of the litigation, by 
her own voluntary act, pendente lite, which would not have been di- 
vested by a sale under the decree. But it appears the complainants 
amended their bill subsequent to the marriage of the defendant, D. S. 
Jackson, by stating the marriage, and making his wife a formal party as 
a defendant in the bill, and this, as the counsel for the respondents in- 
sist, was a waiver of the former proceedings, and a substantial com- 
mencing of the suit de novo, subsequent to the marriage. It probably 
was not necessary for the complainant to take any notice whatever of 
the marriage of a male defendant, pendente lite. But even if it was 
proper that his wife should be named in the subsequent proceedings, 
neither a supplemental bill or an amendment of the original bill was 
necessary to bring her before the court. The proper course would 
have been, as in the case of the marriage of a female defendant, to ob- 
tain an order that the further proceedings in the suit should be in the 
names of the husband and his wife, as parties. (See Story's Eq. PI. 289, 
§ 354; Gilbert's Ch. Pr. 174, 178.) 

Indeed, as a general rule, a bin cannot be amended for the purpose of 
stating any new matters which have occurred subsequent to the com- 
mencement of the suit ; or of bringing a party before the court, whose 
right or interest in the suit, accrued subsequent to the time of filing the 
original bill, (1 Daniers Ch. Pr. 510; 1 Newl. Pr. 279,) and I presume 
the order of the vice-chancellor, of the 16th of December, 1835, di- 
recting that the wife of D. S. Jackson be made a party defendant with 
her husband, was only intended to conform to the usual practice in 
making the husband of a female defendant, who has married pendente 
lite, a party with her in all proceedings in the suit, and that the solicitor 
for the complainants mistook the intent and meaning of that order, if 
he supposed it required, or even authorized an amendment of the 
bill, by stating the marriage, which had taken place since the com- 
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^^^'V^v-^ If the rights of the several parties are not admitted as stated 
Proof of tiUe ^^ ^^® *^^^^' ^^® complainant must make such proof of his title 
and interests, as would be sufficient to enable him to recover in ejectment.(l) 
Where an issue of fact is joined in the cause, it may be decided 
in the ordinary way of deciding questions of fact, viz. by taking 
testimony before the examinery(2) or the court may award a 
feigned issue for the trial thereof.(3) 

Where the bill has been taken as confessed against all or any 
of the defendants, the statute directs that the complainant must 
exhibit proof of his title, and an abstract of the conveyance by 
which die same is held.(4) 

Under this provision of the statute the 177th rule has been 
framed. 
Order of re- The chancellor states, that where the cause is to be heard on 
such purpose^"^ pleadings and proofs, the complainant may make proof of his 
title before the examiner, and produce it with the abstract of 
his conveyances, by which it is held, at the hearing.(5) But if 
the bill has been taken as confessed against all or any of the 
defendants, this proof may be made, on a reference to a master 
for that purpose, where the cause is not to be brought to a hear- 



mencement of the suit, and making her a party to the bill itself, instead 
of a mere party to the further proceedings in the suit, by a formal 
prayer of process of subpoena against her in such bill. Without stop- 
ping, howerer, to inquire whether the counsel for the purchasers are 
right in their conclusion as to the effect of this irregular amendment 
of the bill, upon the rights of a party who would otherwise have 
stood in the situation of a mere purchaser from a defendant, pendente 
lite, I shall proceed to dispose of the remaining objections to the 
title to be acquired by the master's deed, under the decree of sale, as if 
the suit had been actually commenced at the time that amendment to 
the bill was made. 
. (I) Larkin v. Mann^ 2 Paige, 28. 

(2) I have in this, and in some other instances, adverted to an exami- 
nation before an examiner, as still the course of the court. It is generally 
presumed, that the act of 1838, virtually abolishing such practice, and 
directing issues to be made up, will be repealed. No measure has more 
signally failed of its object. 

(3) 2 Paige, 28. It will be observed, that the 18th section of the sta- 
tute does not direct that an issue mtist be made for trying facts denied. 
The court, thereforej is not precluded from pursuing its usual practice. 

(4) 2 R. S. 323, § 23. 

(5) Larkin v. Mann, ut supra. This was done Ia Hannan v. Oshome, 
a case of contested title. See 4 Paige, 336. 
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ing x)n pleadings and proofs.(l) The act provides that such 
proof shall be taken in open court, or by the clerk thereof, on 
a reference for that purpose. We therefore see, that while the 
court must take. proof of the title in case of a default, the for- 
mal mode of doing it pointed out in the statute is not obliga- 
tory. It may be done by a master who in no sense is a clerk, 
although the register may be such.(2) It appears to me advisable^ 
however, to ftle the proofe and abstracts with the register, 
before whomsoever they may be taken. (See section 22, and 
rule.) 

Where there are answers admitting the whole statements of 
the bill, as to the rights of the parties, and those answers are 
by adults, the cause may be brought to hearing in the usual 
mode, upon bill and answer, without a reference, under the 
177th rule. Upon the hearii^ the court will declare, adjudge 
and determine, the rights of the parties, as exhibited upon the 
pleadings ; and order a reference to a master to ascertain whether 
a partition can be made without prejudice, or if a sale is neces- 
sary. The decree may also contain all the provisions of the 
178th rule. See the form, Appendix, No. 276. 

And there can be no doubt, that if the answers confess the 
title and interests as set forth, and admit that the property is 
capable of a partition, the court may declare the rights, adjudge 
partition to be made, and appoint commissioners. 

By the 177th rule, where the rights and interests of the 
several parties, as stated in the bill or petition, are not contested 
or denied, if any of the parties are infants, and have put in the 
usual answer by their guardian, or the bill or petition has been 
taken as confessed against all or any of the parties to the suit, 
or owners of the premises, whether known or unknown, the 
complainant, on filing an affidavit of the fact, may have an 
order of course, referring it to a master to take proof of the 
complainant's title and interest in the premises, and of the 
several matters set forth in the bill or petition, and to ascertain 
and report the rights and interests of the several parties in the 
premises, and an abstract of the conveyances by which the 
same are held. 

A question has been made, whether, under this rule, the order 
may be entered in a case of answers contesting some of the 



(1) Ibid., and Rule 177. (2) See Laws 1830, p. 398. 

VOL IT. 24 
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statements or claimsof theJbill, and the bill taken as confessed 
by some of the defendants. I apprehend that this cannot be 
done. It seems to me, that the fact of there bemg no-contest as 
to interests as stated, must exist, as vi.eW where the bill is taken 
as confessed by some^ as where there are infants. I presume 
the order may be entered, 1. Where ^e bill is taken as con- 
fessed by all. 2. Where it is so by some, and the answers of 
others do not contest the allegations of right. 3. Wheie k is 
confessed by some, and infant defendants have filed the usual 
answer, and the answer of others raise no point of litigation ; 
and^ 4. Where, in the like case, there are answers of infants, 
and no denial of rights by others- 

But,- 1 apprehend, if any question of law is raised varying 
the statements of rights,, or any matter of fact denied, or new 
facts averred, producing the like result,, the order cannot be 
entered. Proofs must be taken before the examiner. 

In the case of Fisher v. Adams, 1836, the subject was care- 
fully examined by counsel, and there being two answers filed 
setting up interests in the premises varying from those stated 
in the bill, the usual order to take proofis before the examiner 
was entered. There were infants who had put in the usual 
answer, and the bill was taken as confessed by several. Ai> 
abstract of conveyances, wills and descents was exhibited ta 
the examiner, and transmitted with the proofs. 

If. however, the case is one propei foi this order under the 
177th rule, then, if a sale is anticipated as necessary, the order 
may comprise various other matters of inquiry. By the ITSth 
rule, where the whole premises are so circumstanced that a 
partition cannot be made without great prejudice to the owners, 
due regard being had to the power of the court to decree com- 
pensation to be made for equality of partition, and to the ability 
of the respective parties to pay a reasonable compensation to 
produce such equality, or where any lot or separate parcel of 
the premises which will exceed in value the share to which 
eitliei of the tenants in conmoon may be entitled is so circum* 
stemced,. the complainant, upoa stating the fact in the affidavit 
which is to be filed for the purpose of obtaining an order of 
reference under the next preceding rule, may have a further 
provision inserted in such order of reference, directing the mas- 
ter to inquire and report whether the whole premises, or any lot 
or separate parcel thereof, are so circumstanced that an ax^tual 
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partition cannot be made ; and that if the master arrives at the 
conclusion, that a sale of the whole premises, or of any lot or 
separate parcel thereof will be necessaiy, that he specify the same 
in his report, together with the reasons which render a sale 
necessary ; and in such case, that he also ascertain and report 
whether any creditor, not a party to the suit, has a specific lien 
by mortgage, devise, or otherwise, upon the undivided share or 
interest of any of the parties in that portion of the premises 
which it is necessary to sell ; and if he finds that there is no 
such specific lien in favor of any person not a party to the suit, 
that he further inquire and report whether the undivided share 
or interest of any of the parties in the premises is subject to 
any general lien or incumbrance by judgment or decree, and 
that he ascertain and report the amount due to any party to the 
suit, who has either, a general or specific lien on the premises 
to be sold, or any part thereof^ and the amount due to any cre- 
ditor not a party, who has a general lien on any undivided 
share or interest therein, by judgment or decree, and who shall 
appear and establish his claim on such reference. The master, 
if requested by the parties who appear before him on sucli 
reference, shall also ascertain and report the amount due to any 
creditor not a party to the suit, which is either a specific or 
goneral lien or incumbrance upon all the shares or interests of 
the parties in the premises to be sold, and which would remaia 
as an incumbrance thereon in the hands of the purchaser ; to 
the end that such directions may be given in relation to the 
same, in the decree for the sale of the premises, as shall be 
most beneficial to all the parties interested in the proceeds 
thereof on such sale* 

By the act amending certain provisions of the Revised Sta- 
tutes, (Laws 1830, p. 398,) it is provided, that whenever a re- 
fierence to ascertain and report incumbrances shall be necessary, 
the same may be made to a master^ or to a register, or clerk, us 
the court shall think fit 

The order is entered of course upon filing the affidavit For 
the form of the aiEdavit, see Appendix, No. 277. 

The order of reference should combine these provisions of 
the two rules. See the form, Appendix, No. 278. 

The statute, with a view to which these rules were formed, 
provides, [2 R. S. 324, § 43,] that before the making of any 
order for the sale of the premises, where the creditors, having 
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v^^^V^s^ specific liens, shall not have been made parties, the court, (m 
the motion of either party ^ shall direct the petitioner to amend 
his petition, by making every creditor having a specific lien in 
the undivided interest or estate of any of the parties, by mort- 
gage, devise, or otherwise, a party to the proceedings. 

The reference to a master to ascertain the propriety or neces- 

j3 sity of a sale, is made by virtue of the 85th section of the act.(l) 

Proceedings The first branch of the order which the master is to execute, 

Master. IS to take proof of the complainant's title and interest in the 

premises, and of the several matters set forth in the bill, and to 

ascertain the rights and interests of the several parties in the 

premises. 

For this purpose he should require the complainant to produce 
abstracts, and trace back his title as a tenant in common in the 
premises, to the common source and title of all the tenants in 
common therein ; and in his report should, as far as practicable, 
give an abstract of the conveyances, from that time, of the se- 
veral undivided shares and interests of the parties.(2) 

The master, in judging whether a sale is required, is not to 
be governed by the consideration that it would be for the bene- 
fit of the infant to have his share of the estate converted into 
money, instead of remaining in land, producing a less income. 
If it is for their interest to sell their shares for the purpose of a 
better investment, it may be done afterwards, under the general 
law relative to the sale of infants' estates, and when they will 
not run the risk of having their interest in a large property 
sacrificed for want of funds to compete with their adult tenants 
in common. The true question to be decided by the master 
under the statute is, whether the whole property, taken together, 
will be greatly injured or diminished in value, if separated into 
several parts, in the hands of several different persons, accord- 
ing to their several rights or interests in the whole. In other 
words, whether the aggregate values of the several parts, when 
held by several individuals in severalty, would be materially 
less than the whole value of the property, if owned by one 
person. (3) 

In the next place, under this order, the master is bound to in- 



(1) 2 R. S., 330. 

(2) Hamilton v. Morris^ in Chancery, Sept. (J, 1887. 

(3) Clason v. Clason, in Chancery, July 18, 1837. 



PARTITION. 186 

quire as to specific liens upon the share of every party to the 
cause. He should direct searches to be made of the records, in 
the same manner as if he was examining a title. He may re- 
quire an abstract of the title to be laid before him, as well to 
facilitate his inquiries, a? because he is to return it to the court 
with his report. This, with an affidavit of such parties as are 
in a situation to know the facts as to deaths, descents, intes- 
tacy, (fee, will enable him to ascertain in whom any part of the 
estate has been vested, and of course to direct his searches. It 
may be suggested that a power to examine the parties under 
oath, would be a judicious provision in the order. 

The master should summon the creditors, whom he ascertains, 
before him, and get a statement from them. 

When the master has finished these inquiries, he makes and 
settles his report in the usual form. See the form. Appendix, 
No. 279. 

The court may, without the report of a master as to its ne- 
cessity, decree a sale, if the premises appear, upon the pleadings 
or proof, incapable of a division.(l) But in such a case, it is 
still necessary to have the reference, for the purpose of ascer- 
taining the specific liens upon the undivided shares of the par- 
ties in the premises, and to give the usual notice for persons 
having general liens. This was the decree in Hannan v. Os- 
horn^ [4 Paige, 344.] where the title had been examined into 
before the examiner. 

The proof given, and the abstract furnished, must be filed.(2) 
The usual mode is to set forth the abstract in the body of the 
report. If any testimony has been taken, it should be annexed. 
If the evidence is merely deeds and bills, I presume the abstract 
would be sufficient without copies. 

The master is particularly to state, whether there are any cre- 
ditors, by specific lien, not parties to th^suit, because, in such 
*case, by the 42d section, [Laws 1830, 397,] the complainant is 
to amend by making them parties. 



« I 



(1) This was done in Hannan v. Osbom, 4 Paige. At law, there 
must be a report of the commissioners of the necessity of a sale. [§ 37.] 
But by the €5th section, instead of appointing commissioners in the first 
instance, to make partition, if it shall appear by the report of a master, or 
othervjis e^th^i the premises, or any part of them, are so circumstanced, that 
partition cannpt be made without prejudice, the court may decree a sale. 

(2) 2 R. S. 321, § 23. 
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Before the late revision of the rules, an order was to be enter- 
ed, comprising the matters of the 178th rule, after confirmation 
of the report under the 177th rule. Now they may be united 
in one order.(l) 

Should it appear that there are such creditors not parties, the 
bill may be amended to bring them in. And I presume an 
amendment will alwajrs be proper unless the lien has been 
ttcquired after bill filed, when a supplemental bill might be 
proper. See ante, sub. 10. 

It also seems to me, that such creditors must be brought in 
by amendment. In one case I advised a written consent to be 
taken firom a creditor by mortgage, to go before the master, and 
be bound by his report of the amount due. This was filed, 
and the amount reported, and directed in the decree to be 
brought into court. Pearsall v. PearsalL{2) 

It is provided, that before an order for a sale of the premises, 
the court shall direct the clerk to ascertain and report whether 
the shares or interests in the jyemises of the parties to the 
suit, or any of them, are subject to any general lien or incum- 
brance by judgment or decree.(3) 

The act appears to be imperative, and in the case referred to^ 
to render it necessary to proceed in the mode prescribed, in 
order to give the jurisdiction to decree a sale. 

Chancellor Walworth held that this must be done, whether 
the motion is made or not, that is, the court cannot decree a 
sale without it has been done.(4) The supreme court considered 
it only necessary when an application was made by one of the 
parties. It is understood that the judges have reviewed and 
changed their opinion on this point. 

The master, under this order, shall immediately cause a no- 
tice to be published once in each week, for six weeks succes. 
sively, in the state paper, and also in a newspaper printed in 
every county in which any of the lands in question are situated, 
requiring all persons having any general lien or incumbrance, 
or any undivided interest or share therein, by judgment or 



(1) Rule 178. 

(2) This course, Mr. Rhoades informs me, has been frequently 
adopted within his knowledge. 

(3) 2 R. S. 324, § 43. 

(4) Wilde y,Jenkin$,iPdL\ge.4Sl. 
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decree, to produce to such master, on or before a certain day to 
be named in such notice, proof of all such liens and incum- 
brances, together with satisfactory evidence of the amount due 
thereon.(l) See the advertisement, Appendix, No. 280. The 
master must report the names of the creditors, the nature of the 
incumbrances, the dates thereof, and the several amounts ap- 
•pearing tm be due thereon.(2) 

It will be noticedy that the 178th rule, and the above statu- 
tory provisions, relate only to creditors by specific or general 
lien, upon an undivided share.(3) 

And by the 45th section of the act, if it appear in the pro- 
ceedings or report, that there are existing incambranees upon 
the estate, or interest of any party named in the proceedings in 
the suit, the court shall, in the order of sale, direct that portion 
of the monies arising from the sale of the estate, or interest of 
such party, after deducting his portion of the costs, to be brought 
into court, and paid to the clerk. And by the 63d section, 
[2 R. S. 327,} the conveyances executed upon a sale shall be a 
bar against all persons having general liens, or incumbrances, 
by judgment or decree, upon any undivided share or interest in 
the premises sold, in all cases where the notice to such credi- 
tors before prescribed shall have been given ; and alsa against 
all persons having specific liens on any undivided share or inte- 
rest therein, who shall have been made parties to the proceed- 
ings. But no creditor having such specific lien shall be ajSTected 
by the sale or conveyance, unless he shall have been made a 
party.(4) 

But as to creditors, specific or eeneral, whose claims affect Creditors 

' * o ^ upon whole 

the whole of the premises, the 178th rule also provides, that premisoi not 
the master, if requested by the parties who appear before him, parties* 
shall ascertain and report the amount due to any creditor, not a 



(1) 2 R. S. 324, § 44. (2) Ibid. 

(3) It appears to me, that the language of the 43d section would 
comprise generalliens on the whole premises. If the shares of the 
parties to the suit extended to the whole estate, that which affects all 
the shares, would be a general lien on the whole premises. But the 
44th section directs an advertisement as to general li^ns upon an undi- 
vided share only. 

(4) See also Dunham v. Menard^ 4 Paige, 442. 
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party to the suit, which is either a specific or general lien, or 
incumbrance upon all the shares or interests of the parties in 
the premises to be sold, and which would remain as an incum- 
brance thereon in the hands of the purchaser, to the end that 
such direction may be given in relation to the same, in the 
decree for the sale of the premises, as shall be most beneficial 
to all the parties interested in the proceeds. 

Searches in the usual manner may be made to ascertain such 
incumbrances. 

Thus, it appears ta me, to result finom all these provisions, 
that a creditor by general lien upon the whole premises in ques- 
tion, or upon the whole estate in a distinct parcel of such pre- 
mises, is not excluded or bound by the advertisement and con- 
veyance. 

The object of the reference under the 178th rule, is to enable 
the court to distribute the purchase money in a proper manner; 
and if the master reports against the claim of any person having 
a lien, by judgment or decree, upon the share of any of the 
parties, the claimant must except to the report in due season to 
preserve his lien upon the purchase money, which, by the sta- 
tute, becomes a substitute for the land.(l) 

A purchaser cannot except id the decision of the master upon 
such a lien.(2) 

For the Master^s Report, see Appendix, No. 281* 

If a master has reported that a partition can be made, and 
commissioners have been appointed for that purpose, it is not 
correct practice to decree a sale upon a report of such commis- 
sioners o( its i)ropriety. If the situation of the property, or the 
rights of the parties^ have materially changed subsequent to 
the master's report, so that an actual partition cannot be made, 
a special application should be made to the court for a new re- 
ference to ascertain whether there can be a division of the pro- 
perty as the rights exist at the date of the reference, and for 
such other proceedings as may be necessary under the 178th 
rule, if a sale is found necessary.(3) 

Where a master reported that a sale was necessary ; that a 
partition could not be made without prejudice, the court allowed 



(1) Dunham v, Menq-rd, 4 Paige, 442. 

(2) Ibid. ' (3) ReynolcU v. Reynolds, 5 Paige, 161. 



PARTITION. 189 

an exception to his report, and held that an actual partition v.^^vv^ 
could be made. A petition was afterwards presented for leave 
to bring the cause before the court on a motion day, for the 
purpose of having commissioners appointed. An order to that 
effect was made, and commissioners appointed.(l) There were 
infants in the suit, and other considerations induced an appli- 
cation for the preliminary order. There can be no doubt that 
a petition praying the appointment at once,^with notice, would 
be proper. j^ 

The cause is then to be brought to a hearing tfpon the re- Decree of salt, 
port to procure a decree of sale. 

If infants are concerned, the reports as to rights and interests 
must be stated or read at length, for the court is to ascertain 
and declare the rights, title, and interests of the parties to the 
proceedings.(2) 

The court is empowered to decree a sale, and direct it to be 
made by a master, under the following provision. Instead of 
appointing commissioners, in the first instance, to make parti- 
tion, if it shall appear by the report of a master, or otherwise, 
that the premises, or any part of them, are so circumstanced 
that a partition thereof cannot be made without great prejudice 
to the owners, the court may order a sale of such premises at 
public auction, by one of the masters, upon the same notice 
as herein before directed in sales by commissioners, which sales 
shall be made in the manner herein before prescribed; and on 
the master's repart being confirmed, he shall execute convey- 
ances to the purchasers at such sales, which shall have tl\e 
same effect as if executed by commissioners, according to the 
foregoing provisions.(3) 

In the decree, the rights and interests of the parties are de- 
clared, and a sale decreed. By the 44th sectiou,^ as amended, 
(Laws 1830, p. 397,) if it appear by the proceedings or report, 
there are any existing incumbrances upon the estate or interest 
in the premises, of any party named in the proceedings in the 
suit, the court shall, in the order of sale, direct the master to 
bring into court the portion of the moneys arising from the sale 
of the estate and interest of such party, after deducting the 



(1) ClasofiY. Clason, July 18, 1837. 

(2) 2 R. S. 321, § 23. (3) 2 R. S. 320, $ 81. 
YOL. II. - 25 
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^^--^VV--/ portion of the costs, charges, and expenses to which it shall be 
liable. 

I apprehend that, under this provision, the decree should not 
direct the payment of the amount reported due upon a lien on 
a share, or portion in the premises. But it may provide for the 
^aymem of the amount due upon a lien covering the whole 
pi^misiii^. This was done in Hannan v. Osborn, May, 1834. 
And so in Reqv!a V. Chambers, July, 1832 — the master was 
directed to pay the amount found due upon a specific lien upon 
flie whde cf otte of seteiry parcels. 

If any of the known parties are infants, the court may. in 
Its discretion, direcf the share of such infant to be paid over to 
the general guardian, or to be invested in permanent securities 
lit intierfest, for the benefit of such infant.(l) 

But by the 149th rule, no moneys arising from the real estate 

« 

of an infant, updti a ^ale iltider any decree of the court, shall 
be paid over to his general guardian, except so much thereof as 
may be necisssary for his support, or maintenance, unless such 
guardian shall have previously gtven sufllcient security on un- 
incumbered real estate, to account to the infant for the same. 

As the security by mortgage is rarely given, the decree usu- 
ally directs the infant's share to be brought into court, and in- 
vested or paid into the trust company forthwith. It would be 
the duty of the register, &c., to invest it, or deposit it in the 
trust company, if it should not be applied for in six months.(2) 
But by directing it in the decree, the interest for this time is 
saved. 

Where any of the parties, whose interests have been sold, are 
absent from the state, without legal representatives in this state, 
or are not known or named in the proceedings, t^e court shall di- 
rect the shares of such ])arties to' be invested in permanent secu- 
rities at interest, for the benefit of su*ch parties, until claimed 
by them, or their legal representatives.(3) This provision may 
Be ihserted in the decree. 
Tensncy in If there is a tenant in dower, or by the curtesy, or for life, in 
dower or by the whole or any part of the premises, and such estate has been 
admitted by the parties, or ascertained by the court, to be in ex- 
istence at the time of the order of sale, and the person entitled 



(1) 2 R. a, 327, § 64. (2) Rule 179. 

(3) 2 R. a, 327, § 65. 
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to the estate is a party to the proceedings, the court shall first 
determine whether such estate ought to be excepted from such 
sale, or whether the same should be sold ; and, in making such 
determination, they shall have regard to the interests of all the 
parties.(l) 

If a sale of the prenuses^ including such estate^ shall be or- 
dered, the estate and interest of every such tenant or person 
shall pass thereby ; and the purchaser shall hold such premises 
free and discharged from all claims, by virtue of any such es- 
tate or interest, whether the claim extend to the whole of the 
premises, or to the undivided share of a joint tenant or tenant 
in common.(2) 

And upon such sak being made of any such interest or es- 
tate, the court shall direct the payment of such sum in gross, 
out of the proceeds, to the person entitled to such estate in 
dower, tenancy by the curtesy, or tenancy for life, as shall be 
deemed, upon the principles of law, applicable to annuities, a 
reasonable satisfaction for such estate or interest, and which the 
person so entitled, shall consent to accept in lieu thereof, by an 
instrument under seal, duly acknowledgeid or proved, in the 
manner that deeds are required to be proved to entitle them to 
be recorded.(3) 

By the 179th rule, upon such consent being given, the value 
of the income shall be estimated, according to the tlien valine of 
an annuity, at 6 per cent, on the principal sum, during tli« pror 
bable life of such person, according to the Portsmouth or North- 
hampton tables. 

If the person entitled does not consent to take such sum ia 
gross, before or at the coming in of the report of sale, the court 
shall ascertain and determine what proportion of the proceeds 
will be a just and reasonable sum to be invested for the benefit 
of the person entitled to such estate in dower, by the curtesy, 
or for life ; and shall order the same to be brought into coyrt 
for that purpose.(4) 

And this proportion is settled by the next section (§ 54) at 
one-third of the proceeds of the sale of the premises, or one- 
third of the proceeds of the sale of the undivided share thereof, 
for a right of dower, and the whole proceeds of such sale, or 



(1) 2 R. S., 325, § 50: (2) 2 R. S., 325, § 50. 

(3) 2 R. B., 325, § 52. (4) $ 53. 
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of the sale of the undivided share thereof, where the estate is 
by curtesy or for life. 

But in every case, the proportion of the expenses shall be 
dedueted.(l) 

And by the 66th section, where the proceeds belonging to any 
tenant in dower, or by the curtesy, or for life, are thus brought 
into court, the court shall direct them to be invested in perma- 
nent securities at interest, so that such interest shall be annually 
paid to the parties entitled, during their lives respectively. By 
the 179th rule, such parts shall be charged with the expense of 
investing such sum, and of receiving and paying over the in- 
terest or income thereof 

If the persons entitled to any such estate in dower, by the 
curtesy, or for life, are unknown, the court shall take order for 
the protection of the rights of such persons, in the same man- 
ner, as far as may be, as if they were known, and had appear- 
ed.(2) 

The court may direct the investment of portions of the pur- 
chase money, where it shall deem it necessary or proper. And 
in the case of absent or unknown owners, of tenants by dower, 
or curtesy, <fcc., and usually in the case of infants, the shares 
are directed by the statute to be invested.(3) 

Tlie court may, in the order of sale, direct the terms of 
credit which may be allowed for such portions of the purchase 
money.(4) 

The amount must, however, be secured at interest by a mort- 
gage of the premises sold, by a bond of the purchaser, and by 
such other security as the court shall prescribe.(5) 

The securities must be taken in the name of the register, <fcc., 
and his successors in office. If, however, any known owner of 
full age shall desijre to have his share invested, the security 
shall be taken in his own name,(6) See the form of a decree, 
Appendix, No. 283, 

After the sale is confirmed, the master must deliver the secu- 
rities to the clerk of the court, or such known owners of full 
age.(7) The investments are to be made in public stocks of 



( I) 2 R. S., 325, § 54. (2) Ibid. 326, § 55. 

(3) Vide § 38, § 65, § 66, and § 64. (4) 2 R. S., 323, § 3S. 

(5) » R. S., 323, § 38, 39. (6) Ibid. § 40. 
(7) Ibid. § 41, 
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the United States or of this state, or on bond and mortgage of v-^'^v^*^-^ 
at least double the value of the investment. No such security- 
can be discharged or impaired by the act of the clerk, without 
the order of the court entered in the minutes.(l) 

Suits may be promoted upon these securities in the name of 
the existing clerk by leave of the court, and no suit shall be 
abated by reason of the death, removal from oflSice, or resigna- 
tion of the clerk to whom the security was executed, or of any 
of his successors.(2) .^ 

The notice of the sale is to be the same as upon sales by Notice of sftlo. 
commissioners. 

By the 55th section, the* commissioners shall give notice for 
the same time, tod in the same manner as is required by law on 
sales of real estate by sheriffs on execution. By the act 
respecting executions,(3) the time and place of holding any sale 
of real estate pursuant to any execution, shall be publicly ad- 
vertised previously for six weeks successively, as follows : A 
written or printed notice thereof shall be fastened up in three 
public places in the town where such real estate shall be sold. 
If the sale is to be in a town different from that in which the 
premises are situated, the notice must be fastened up in three 
different places of the town in which the premises are situated. 

A copy of the notice must be printed once in each week, in 
a newspaper printed in the county in which the premises are 
situated, (if there is one.) If there be no newspaper printed in 
such county, then the notice shall be published in the state pa- 
per once a week.(4) 

In such notice, the real estate to be sold shall be described 
with common certainty, setting forth the name of the township 
or tract, and the number of the lot if there be any, and if there 
be none, by some other appropriate description.(5) 

The sales are also to be made in the manner prescribed as to ^^^^ ^f ,^1^, 
sales by commissioners.(6) 

If the lands are in the city of New- York, they shall be sold 



(1) 2 R. S., 323, § 70. (2) Ibid. § 71. 

(3) 2 R. S., 368, § 34. 

(4) The rest of the third clause of the section (2 R. S., 369,) is not ap- 
plicable to sales upon partition. But still this part of it I apprehend is 
oblii^atory. 

(6) 2 R. S., 369, § 35. (6) Rule 139. 



^ 
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^^--^V^ at public vendue at the Merchants' Exchange^ between the 

hours of 12 o'clock at noon and three in the afternoon, imless 

otherwise specially directed in the decree of sale.(l) 

The terms of such sale shall be made known at the time ; 

and if the premises consist of distinct buildings, farms, or lots, 

18 they shall be sold separately.(2) 

Peraoni pro- Neither the master, nor any person for his benefit, shall be in- 
hibited from , . , \ I. , ' 1. , 

buyini;, terested m the purchase, nor directly nor mdirectly purchase 

any of the premises so sold.(3) 

No guardian of any infant party in such suit shall purchase, 
or be interested in the purchase of any lands being the subject 
of such suit, except for the benefit or in behalf of such infant, 
and all sales contrary to the provisions of this section shall be 
void.(4) 

Under this section, the chancellor has determined, that the 
guardian is justified in making a purchase to save the property 
from a sacrifice, or obtain an advantage to the infant. That 
he should distinctly announce that he bid for the benefit of 
the infant, and on his behalf when the property is struck 
down to him ; and should see that the minute of sale of the 
auctioneer or master is to that effect. That the report of the 
sale should state such purchase, and be accompanied with an 
aflldavit of the guardian, showing why he deemed the purchase 
beneficial to the infant. If the court thought his judgment 
right it would ratify the sale, and then the deed should be ex- 
ecuted to the infant, with a power of sale to the guardian, under 
the statute as to powers.(5) In the case in which this course 
was pursued, it was deemed advisable by the counsel of the 
purchaser, that the usual application should be made under the 
statute for the sale of infants estates, which was accordingly 
done. See the order, Appendix, No. 283. 
Report. The master must make a report of sale. See Appendix, 

No. 284. 



(1) The ISSth rule is general in its language, and applies not only to 
sales of mortgaged premises, but other real estate directed lo be sold 
by a master. And by that rule, if he is satisfied the property will pro- 
duce a greater price if sold together than in separate lots, he may sell it 
together. 

(2) 2 R. S., 326, § 57. 

(3) 2 R. S., 326, § 58. (4) Ibid. 
(5) Hannan t. Osbom. 
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Upon the confirmation of this report, the master shall exe- v.-^^^>^ 
cute conveyances to the purchasers, which shall have the same 
effect as if executed by commissioners, according to the provi- 
sions of the statute.(l) The order of confirmation is not of 
course. 

The decree of sale (Appendix, No. 285,) directs that the re- 
port shall be filed, and upon the same being duly confirmed, 
and such decree being enrolled, the master shall execute the 
conveyances. For the form of the deed, see Appendix, 
No. 286. 

And after the master has distributed the moneys, &c., it is 
usual for him to report the mode in which he has performed the 
decree. Appendix, No. 287. 

By the 61st section of the act, (2 R. S., 327, S 61,) the con- 
veyances shall be recorded in the county where the premises 
are situated, and shall be a bar both in law and equity, against 
all persons interested in such premises in any way, who shall 
have been named parties in the proceedings, and against all 
such persons and parties as were unknown, if due notice has 
been given by the publication prescribed. And by the addi- 
tional section, (Laws 1830, p.- 397,) such conveyances shall 
also be a bar against all persons having general liens or incum- 
brances, by judgment or decree, on any undivided share or in- 
terest in the premises sold in all cases, where the notice to such 
creditors as is prescribed shall have been given; and also 
against all persons having specific liens on any imdivided 
share or interest therein, who shall have been made parties to 
the proceedings. But no creditor having any such specific lien, 
shall be affected by such sale or conveyance, unless he shall 
have been made a party to the proceedings. 

The statute directs, that if there are incumbrances upon the Mode of ob- 
interest of any party named in the proceedings, the portion <>f roouni?of*Uen/ 
such party mmt be brought into court.(-2) By the 46th section 
of the act, such party may apply to the couit to order such 
moneys, or such part thereof, as he shall claim to be paid to him. 
This is done upon a notice to the holders of each incumbrance, 
as is hereafter stated. 



(1) STR. S.,,32l, § 45. (2) 2 R. S., 330, J Sf. 
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It was before stated, that the master is directed by the order 
of reference under the 178th rule, to report up on specific or 
general liens, upon the undivided share of any party to the 
suit, and if required, as to any general liens upon the whole 
of the premises. 

Under this order, he is empowered to call the owner of the 
incumbrance before him if a party to the suit, and thus in the 
presence of the debtor and creditor, to settle the amount due. 
If there is no contest respecting it, but a mere computation 
to be made, the decree may declare and adjudge it as a liqui- 
dated amount. And yet, as before observed, it does not seem 
consistent with the statute, to direct payment of the amount 
where the lien is upon a share only in the premises. But if 
there is a dispute and litigation as to the validity of the incum- 
brance or its amount, I have no doubt that the master may re- 
port the fact of its existence, the apparent amount due upon it, 
and of its being contested, and refuse to proceed upon the liti- 
gation. The other parties are not to be tied up as to their 
shares by a litigation between others. At any rate, the court 
under fhe equity of the 49th section, would sanction such a 
course upon a special application for directions to the master. 

Then the property being sold, and the portion of the party 
whose share is incumbered being paid in, the settlement of the 
amount will be made under the provisions of the act. 

The 45th section, (2 R. S., 324,) compared with the 44tb, 
refers only to an application for the proceeds, or a part of them, 
by the party himself, upon whose share the incumbrance exists. 
There can be no doubt, however, that if he neglects it, the 
holder of the incumbrance may apply upon regular notice.(l) 

If the party himself apply, he must accompany the applica- 
tion by his own affidavit, stating the true amount due upon such 
incumbrance, the owner of such incumbrance, and his residence 
as far as known to him. Also by proof, by affidavit,, of the due 
service of a notice on each owner of any incumbrance of the 
intention to make such application, and which notice must be 
given at least fourteen days previously.(2) 



(I) So judgment creditors apply on mortgage cases for »n order of re- 
ference. And after decree upon a creditor's bill, creditors not actual par- 
Hies to the suit may apply for leave to prosecute th« reference. 

(.2) 2 R. S., 324, § 46. 
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If the owner of the incumbrance reside in this state, the no- 
tice must be served personally, or if he be absent from his resi- 
dence, by leaving a copy there with some person of proper age. 
If such owner reside out of this state, such notice may be serv- 
ed upon him personally twenty days previously, or by publish- 
ing the same in the state paper four weeks successively, once 
in each week.(l) 

Upon such application, proof, and notice, the court shall pro- 
ceed to heeur the proofs and allegations of the parties. If a 
question of fact shall arise, which, in the opinion ot the tourt, 
cannot satisfactorily be determined without a trial by jury, the 
court shall award a feigned issue to be tried as in other cases. 
The costs shall be paid by the party failing.(2) There can be 
no doubt of the power of the court to ascertain these matters 
of fact by a reference. 

The 47th section, (p. 325,) provides that when the amount of 
existing incumbrances shall have been ascertained, the court 
shall proceed to order a distribution of the money, according to 
the order of the incumbrances. 



i^^Mfe.>.tf«.«. 
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The proceedings are before detailed, down to the order of 
reference, under the 177th rule. 

If the master report that a partition can be made, the import 
should be filed and confirmed, and then brought to a hearing 
in the usual manner. I 

As before observed, the court is to declare the rights and in- Decree, 
terests of the parties, and hence, where infants are concerned, 
the report is read or stated, so as to apprise the court of them. 

The decree determines and sets forth such rights, and directs 
that partition be made between such of them as shall have any 
right in the premises, according to such rights.(3) Where the 
part or interest of any parties, known or tinknown, shall not 



(1) 2 R. S., § 24. (2) 3 R. S., 334, § 46. 

(3) 2 R. S., 321, § 23. 

Vol. II. 26 
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v.-^'V^^ have appeared by the evidence in the case, the court may ad- 
judge partition to be made, so far as the rights and interests of 
the parties who are known, and who have appeared in the 
cause, have been ascertained, and the residue of the premises 
shall remain for the parties whose interests have not been as- 
certained, subject to a division among them at any future time.(l) 

The case of ordinary occurrence, under this section, is where 
the owners of ascertained shares are unknown. It frequently 
happens that the heir of a party who was entitled is unknown. 
The share which the ancestor held is ascertained, but, as his 
heirs are imknown, there may be one or several to divide that 
share. 

So, again, there may be known owners of a certain share, 
who have not appeared, and their rights may apparently be cer- 
tain, yet, as they have not appeared and ascertained them by 
evidence, the partition cannot extend to them.(2) 

This provision corrects the English rule, by which it appears 
that the plaintiffs and the defendants must appear to be respec- 
tively entitled, in distinct shares to the whole subject.(3) 

By the decree adjudging a partition to be made, commission- 
ers are appointed to make the partition so adjudged, according 
to the rights and interests of the parties, as the same are ascer- 
tained and determined by the court j. and in the decree the 
court shall designate the part or shares which shall remain un- 
divided, for the owners whose interests shall be unknown, and 
not ascertained.(4) 

The commissioners must be three respectable freeholders.(5) 

The English decrees contain a elause for the production of 
all deeds, surveys, and writings before the commissioners, and 
that they may examine witnesses, en interrogatories or other- 
wise, as they shall see fit.(6) See Appendix, No. 286. 
Account. If one of &e pafties hiis been in possession,, or received the 



(1) Ibid, 321, § 24. 

(2) In Kip V. Kipi one of the parties entitled to a life estate in a cer- 
tain share of the premises, had previously made an assignment under the 
insolvent act. The assignee had removed to another state, and was dead. 
It was charged that the representatives were unknown. 

(3) Agar v. Fairfax, 17 Vesey, 652. . 

(4) 2 R. S. 321, § 25. (5) Ibid. 

(6) Seaton's Forms of Decrees, 184; 2 Newland's Pr., 236; Manvers 
X. Ckarle9VH)rth, 1 Mylne 4b Keen, S32. 
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rents, an account will be decreed, or he will be charged with 
an occupation rent.(l) 

In Hoffman v. Treadtoell^ March 7th, 1837, the bill was filed 
for a partition, and called upon one of the defendants to account 
for rents and profits. She died before the cause came to a hear- 
ing. Her heir at law presented a petition to revire. The 
chancellor held that though the right to a partition, and also to 
the rents, vested in the same person, the ancestor, yet, upon her 
death, the petitioner took only the land, and the personal repre- 
sentative became entitled to the rents. The petitioner, therefore, 
could not revive the suit as to such rents. But, under the Re- 
vised Statutes, a suit might be proceeded in by a surviving 
complainant, in certain cases, notwithstanding an abatement as 
to part of the original subject of litigation. Under the princi- 
ple of this provision, the petitioner was authorized to revive the 
suit, so far as she was interested in its further prosecution only; 
leaving the parties interested in the other parts of the litigation 
to revive or not, as to the rents, as they should think proper. 

The reference to take such account should ha to a master, not 
the commissioners ; the report, when eonfirmed, should be pro- 
duced to the commissioners, and the decree may be for payment 
of the amount — ^that the amount be deducted from the party's 
share.(2) 

The party in possession will be allowed his expenses for 
buildings and improvements ; a proper proportion to be paid to 
him br allowed for his allotmeht.(3) 



(1) Larimer v. Lorimer^ 5 Mad. Rep. 363. /JycZc v. Hindley^ 2 Cox, 
408. Turner v. Morgan^ 8 Vesey, 145. 

(2) Hoffman v. Ogden^ in Chancery, N. Y., August term, 1835. Sec 
the clause, Appendix, No. 2i8. An account of rents was decreed, to be 
taken by commissioners, in Arthur v. Arthur^ February, 1822 ; by a mas- 
ter, in Bogart v. Bogart, December 8, 1822. Agar v. FairfajCy 17 Vesey. 
The court does not employ the commissioners to ascjeriajin titles or inte- 
rests. 

(3) Swan v. Swan^ 8 Price, 44.3. The .defendant, in a bill of partition, 
stated that he had been several years in possession, and had laid out va- 
rious sums in buildings and other improvements, and claimed a lien to be 
paid a moiety of the amount before partition, or that it should be allowed 
to him in the measure of his allotment. Per curiam. Although, in 
point of law, the plaintiff may not have any lien on the premises, yet, if 
he has been at expenses in improving them, the plaiutiff has clearly no 
right ^0 take advantage of that expenditure, without making any allow- 
ance, and therefore the court will not interfere, except on these terms. 
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^^-^"V^v-/ So, if an equal division cannot be made, without allotting 
the improvements made by one party to another, the latter must 
pay for them, and the former must account for the rents.(l) 
Boundaries in j^ jg^ j believe, the invariable practice in our state, to set forth 
the boundaries in the decree; and in the commission also, 
when one is issued. This is not the case in the English pre- 
cedents. The premises are referred to as those in question in 
the cause. And, as Lord Redesdale observes, the commission- 
ers are to ascertain the estate from the pleadings.(2) Although 
a copy of the bill must then be furnished to the commission- 
ers, yet, in many cases, a great saving would be made in costs. 
If, by the answer or proof, the boundaries of a parcel were 
varied, that parcel should be set forth as corrected. 
CommiMipn. By the English practice, a commission, under the seal of the 
court, invariably issues to make partition, according to the de- 
cree ;(3) and most of the practitioners in the city of New- York 
pursue the same course. I have known it, however, omitted, 
and by very careful solicitors. It seems to me not essential by 
the rules of the court, and if those rules render it necessary, 
they ought to be changed. What possible reason can there be 
given why the decree should not be sufficient to authorize the 
proceedings of commissioners, without this additional expense ? 
Masters not only execute orders, but sell mortgaged premises, 
under a decree, without a writ. At a former period of tho 
court, indeed, a writ issued to the sheriff to sell mortgaged 
land, but there the decree was general, that the property be 
sold, and the parties execute the deeds. A ministerial officer 
was necessary to conduct the sale, and be responsible to the 
court, and hence a writ issued to the sheriff, in the same man- 
ner as a writ of assistance. But now the master is authorized 
to sell and convey ; and in like manner commissioners are, by 
rule and decree, appointed to make partition. The commission 
should never be allowed in costs. 
4 For the form of the commission, see Appendix, No. 289. 

commission or If any of the persons appointed commissioners shall die, re- 
decree. sigUj or neglect to serve, the court may, from time to time, ap^ 
point others in their stead.(4) 



(1) Respass v. Beekenridge, 2 MjarshalPs Rep. 584. See also Carter 
- v. Cartevy 6 Munf. 106. 

(2) Opinion in Seaton's Decrees, p. 104. See the Decree, p. 184. 

(3) Allnat on Partition, 108. (4) 2 R. S., 821, § 62. 
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The commissioners, before proceeding to the execution of V->^vn^ 
their duty, shall severally be sworn or affirmed, honestly and 
impartially to execute the trusts reposed in them, and to make 
partition as directed by the court.(l) Appendix, No. 290. 

The oath may be taken before any officer authorized to take 
affidavits, and shall be filed with the clerk of the court, at or 
before the coming in of the report of the commissioners.(2) 

The commissioners are to proceed to make partition accord- 
ing to the judgment of the court, unless it shall appear to them, 
or any two of them, that partition cannot be made without 
great prejudice to the owners thereof; in which case they shall 
make a return of such fact to the court in writing, under their 
hands.(3) 

It was before stated that the inquiry whether a partition can 
be made without prejudice, is made by the master, under the 
177th rule. The court, therefore, having his opinion that it 
can be effected, decrees the partition. Still, if the commissicMi- 
ers find it impracticable, without prejudice to the parties, they 
must so report. When they go into details, a case may easily 
arise, in which difficulties will be found, not obvious upon the 
mere superficial examination which a master may make. 

All the commissioners must meet together in the perform- 
ance of any of their duties ; but the acts of a majority so met 
shall be valid.(4) 

The commissioners may employ a surveyor, and cause all 
necessary maps to be made.(5) 

At law the sheriff is directed to execute the writ in the pre- 
sence of the parties.(6) The commissioners are to act for all 
the parties. They owe a duty to the court, and to all the par- 
ties.(7) 

A clause is contained in the English commission, authorizing Witneiset, 
the commissioners to examine witnesses. The direction is to 
examine them upon interrogatories, or otherwise, as they think 
fit — to take the depositions in writing, and return them with 
the commission.(8) 



(1) 2 R. S., 321, § 27. (2) Ibid. (3) Ibid. § 28. 

(4) 2 R. S., § 31. See Watson v. Duke of Northumberland, 1 1 Vesey, 
lae. (5) 2 R. S., 322, § 29. 

(6) Hargrare's Coke Litt., 167, n. 3. 

(7) Watson v. Duke of Northumberland, 11 Vesey, 153. 

(8) 11 Vegey, 158. Seaton's Decrees, 184. Meers v. Lord Stanton^ 



202 ACTUAL PARTITION. [Ch. 31. 

The commi*jsioners act as judges ; they examine witnesses 
to inform their own consciences, and therefore have a discre- 
tion as to what points and what witnesses they are to exam- 
ine.(l) They are not bound to pursue the course of examina- 
tion pointed out by the parties, nor even to put the questions 
which the parties desire. They have a discretion different 
from any possessed by ordinary courts, which are in the hands 
of the parties, except so far as the rules of evidence interfere.(2) 

The court looks upon commissioners in the capacity of wit- 
nesses, as well as arbitrators. They are not to determine upon 
inquiry, and according to the evidence, but to see and judge for 
themselves, by their own skill and knowledge. This is their 
principal function, or mode of performing their office ; but to 
aid them they are endowed with a supplementary power of 
calling for testimony. (3) 

Where there are several parcels of ground, the commissioners 
are not bound to divide each among the paities according to 
their shares. They may allot a distinct parcel to each party, if 
of equal value, and if not, may make compensation by what is 
termed owelty, or equality of partjtioD^(4) 



Dick. 21. A like clause was inserted in the decree in Bird v. Wilson^ 
April 1822, in our court. 

(1) Lord Redesdale's opinion upon a commission. Seaton's Decrees, 
190. 

(?) Mannerj9 v. Charlesvoriji, 1 Mylne & Keen, 332. 

(3) Ibid. 

(4) Clarendon v. Hornby^ 1 P. Wms.., 446. Lord Chancellor. "Care 
must be taken that the defendant H. shall have a third part in value of 
this estate, but there is no reason that any part of the estate should be 
lessened in value;, in order that the defendant should have one third of it 
Now if he should have one third of the house and of the park, this would 
very much lessen the value of both. 

If there were three houses of different values to be divided among three, 
it would not be right to divide every house, for that would be to spoil 
each; but some recompense to be made, either by a sum of money for 
owelty of partition to those that have the houses of less value." 
* In the cSLse of Bird v. Wilson, 1822, it was ordered, that the commis- 
sioners in making partition should not be bound to divide each separate 
farm, tract or lot, but might, after ascertaining the value of the whole pro- 
perty to be divided, set off, and assign to each party his share in the 
whole of the lands ^s to value, in any one or more of the farms, lots or 
tracts, mentioned in the bill. See also, Hart ▼. Hawkins, 3 Bibb's Rep., 
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The partition is to be made equal as to the land in question, v.-^'"v"n^ 
without regard to advantages to other land of the owners, or 
any of them.(l) 

The coinmissipners are to divide the estate, and allot the se- 
veral portions and shares to the respective parties, quality and 
quantity relatively considered by them, according to the respec- 
tive rights and interests of the parties as adjudged by the court, 
designating the several shares and portions by posts, stones, or 
other permanent monuments.(2) 

It has been supposed that in the city of New- York, the act 
was complied with, by a designation of boundaries on the line 
or corner of streets or avenues. The allotments are almost al- 
ways thus described. ^ . 

Owelty or 

It is provided by the 83d section{3) of the act, that whenever compensation, 
partition shall be decreed by a court pf equity, if it shall appear 
that it cannot be made equal between the parties without preju- 
dice to the rights and interests of some of them, the court may 
decree compensation to be made by one party to the other, for 
equality of partition, according to the equity of the case. In 
the decrees of Kip v. Kip, Clason v. Clason, 1837, and Whit- 
temore v. Wliittemore, 1836, the court gave the directions pros- 
pectively for the commissioners to make compensation if it was 
necessary. 

The commissioners must malce a full and complete report of Report, 
their proceedings, under the hands of any two of them, specify- 
ing therein the manner of executing their trust, and describing 
the lands divided and the shares allotted to each party, with 
the quantity, courses and distances of each share, and a descrip- 
tion of the posts, stones, or other monuments thereof, and the 
items of their charges.(4) 

This report must be proved or acknowledged before some 
officer authorized to take proof of deeds, in the same manner as 
deeds are proved or acknowledged, in order to be recorded. 
And the report must be filed in the office of the registei or 
clerk.(5) See the form of the report, Appendix, No. 291. 



506. There are very earlf traces of this principle at law. Brooks' 
Ahrid., Partition, p. 29. But at law, there was no such thing as com- 
pensation. 

(1) Watson V. Duke of Northumberland, 11 Vesey, 162. 

(2)' 2 R. S., 322, § 29. (a) 2 R. S., 330. 

(4) 2 R. S., 322, § 30. (5) 2 R. S., 322, § 32^ 
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v.-^"V^>' The items of the commissioners' charges are to be specified 
in the report. The 32d section directs that the expenses of the 
commissioners, inchiding those of a surveyor and assistants, 
when employed, shall be ascertained and allowed by the court. 
The amount shall be paid by the plaintiffs. 

Correction of The court may, on good cause shown, set aside the report, 

^P^'^ and appoint new commissioners as often as may be neces- 

sary.(l) 

I am not aware of any case in our court settling the form of 
proceeding, whether by exceptions or a motion. In England 
the latter is the correct course.(2) 

So the report may be amended if there is any formal inac- 
curacy.(3) 

Commissioners being named by the parties, the principles 
which apply to arbitrators are properly applicable to them 
in it.(4) 

If commissioners should by mistake allot a piece of land to 
one which in fact belonged exclusively to him, and the mistake 
is not discovered until after sales have been made by the 
others of their portions, pecuniary compensation will be de- 
creed.(5) 

Where the commissioners named by the plaintiff made one 
return, and those named by the defendants made another, the 
court suppressed both, first on the legal ground that the autho- 
rity given by the writ to four did not empower three to act ; 
and nfext that the mode of executing the duty was irregular 
and improper in each set. They had met separately,' and each 
^ had produced a division without concert or consultation.(6) 

Final decree. Upon the confirmation of the report by the court, judgment 
shall be given that the partition be firm and efifectual for ever .(7) 



(1) 2R.S.,434. 

(2) Jones v. Soity^ 1 Simons' Rep., 136. Exceptions having been 
taken to a report in partition on the ground of an unequal allotment, the 
yice-cbancellor held that tbey would not lie. A motion to-suppress the 
return was proper. Corbet v. Davenant^ 2 Br. C. C, 252.^ 

(3) Manners v. Charleaworth^ 1 Mylne & Keen, 334. 

(4) Jones v. Sotty^ 1 Simons, 136. 

(5) Dacres v. Gagas, 2 S. & S., 454. 

(6) Waison v. Duke of NorthuTfiberlandf 11 Vesey, 159. 

(7) 2 R. S. 322, § 35. 
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Under the language of the statute, it is supposed by many 
practitioners, and by the deputy register in New- York, that the 
ordinary practice of filing and entering an order to confirm the 
report, is not proper, or at least useless. The confirmation 
must be by the court. The practice, in my experience, has 
generally been to notice the cause for hearing upon the report, 
and bring it in and file it when the decree is moved for, and 
make its confirmation part of the decree. See the form of a 
final decree. Appendix, No. 292. 

The decree is binding and conclusive upon all the parties 
named therein, and their legal representatives who shall have 
at the time any interest in the premises divided. 

In the case of Reynolds v. Ret/nolds^l) the report of the Abutment, 
cominissioners was made during an abatement, and before the 
rights of the present pturties had been ascertained. The rights . 
of all the surviving parties had materially changed by the death 
of the original complainant, and several new parties were 
brought before the court by the bill of revivor and supplement. 
Some of them were infants. 

The chancellor directed the report to be set aside ; that the 
cause stand revived, and that an order of reference be made 
pursucmt to the 177th rule, to take proof, &-c. 

Upon proceedings in partition at law, the jud[gment is suffi- Deeds, 
cient to vest the title in the allotted parcels without a con- 
veyance.(2) But in chancery in England, conveyances are 
requisite for this purpose.(3) 

The former statute, as well as the present, placed partitions 
in equity in our state on the same footing as those at law, and 
in consequence conveyances were not essential^ and so- it was 
held by our court under the former act.(4) 



(1) 5 Paige, 161. 

(2) Allnatt on Partition, Cave v. Helfcrd, 3 Vesey, 666. 

(3) Anon, stated 3 Swanston, 139, n., said by Lord Hardwicke, that 
where a bill is brought for a partition, a conveyance must be decreed, 
and therefore all parties necessary to make such conveyance must be 
made parties to the bill, and brought before the court. So Whaley y* 
Dawson^ 2 Sch. &> Lefroy, 372. 

(4) Young V. Cooper, a Johns. C. R., 294. The 84th section, (2 R. 
S., 331,) connected with the 35th section, (Ibid. 322,) are substantially 
the same as the provisions of the former act. Sess. 36 Ch. 100^ 517. 

VOL II. 27 
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It has, however, been a very common practice in New- York, 
to have mutual conveyances executed. The former chancellor, 
(Jones,) and two of the most experienced and judicious of our 
practitioners(l) invariably pursue it. It is a great convenience 
that each person has the evidence of his title %o his allotted 
portion distinct in a deed, instead of being united with the title 
of others in a long decree. 

Where there are infants parties to the suit, the English rule 
appears now to be, that not only the execution of the convey- 
ances by the infants is respited until they come of age, but by 
the adults also^2) 

It is admitted that at law there are no conveyances ordered, 
and that an infant is bound and has no day to show cause.(3) 
And this I apprehend is the course under the statute in ou%own 
courts of law. 

I have, however, known decrees directing the guardian cul 
litem to execute conveyances in his behalf. 

A serious objection appears to exist to this. The court has 
no power to decree a conveyance by an infant, or, of his estate, 
except where it is given by statute. The parole may otherwise 
demur. If the decree, as I suppose it does, binds the infant, it 
is superfluous ; but the conveyance may mislead a purchaser 
by obtaining the apparent sanction of the court to an act which 
it has no authority to direct. 

The whole difficulty, and much inconvenience might be 
saved, by a statute authorizing the commissioners to convey. 
In the case of Whittemore v. Whittemore^ April, 1838, this 
point was submitted to the chancellor in settling a decree, who 
considered that such a direction was unauthorized and im- 
proper. The purchaser, he observed, might also neglect to see 
that the decree was enrolled, relying upon the deeds. 
c;;;t». in the case of Tihhetts v. Tibbetfs, June 15th, 1838, the 

cause came on upon the report of commissioners of their allot- 
ments, for a ffnal decree, and directions as to costs. The chan- 
cellor held, that the costs of the complsdnant, and of all the de- 
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(1) P. A. Jay and D. S. Jones, Esquirw. 

(2) Tuchfield v. Bill^r, before Lord Hardwtcke, statfed by Mr. Seaton, 
(on Decrees, p. 276.) Davenport v. Oldia, cited Dick* 242. Atttymey 
General v. Hamilton^ 1 Mad. Rep. 214. 

(3) Tuchfield V. Buller^ ut supra. 
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fendants wha had appeared, should be taxed as between party 
and party, and the aggregate amount should be apportioned be- 
tween the parties, according to their respective interests in the 
premises, as ascertained by the decree ; that the final decree 
should direct that the several parties entitled to such costs, 
have execution therefor, according to the course of the court ; 
that is, that the several parties where taxed bills should exceed 
the amount of their rateable proportions of the whole costs, 
should have execution' for such excess against the other parties 
respectively, for the amount in which the several taxed bills of 
the other parties were less than the amount of their several pro- 
portions of the whole costs. 

The costs of the guardians ad litem of the infants, were de- 
clared to be liens upon their respective shares in the premises 
assigned to them, to the extent of the rateable proportions of 
such infants of the whole costs. These costs, and the rateable 
proportions of such infants payable to other parties in the suit, 
the general guardians of the infants were authorized, and di- 
rected to pay out of the rents and profits of the shares assigned 
to such infants respectively, or out of any other moneys in the 
hands of such guardians, or which might come to their hands ' 
belonging to such infants. And that such guardians might 
apply to the court for further directions, if necessary, as to the 
payment of such costs. 

In Clasonv. Clason, November, 1838, the taxing officer was 
directed to make this apportionment. 

In the case of Woodhull v. Post, in chancery, 1839, under 
such a decree, the following course was pursued. The taxing 
officer gave a certificate that all the bills of the various parties 
naming them were taxed at the sum of $1420, viz : The com- 
plainants, including the fees and charges of the commissioners, 
at $1031 ; the defendant A, at $105 ; B, at $105 ; C, at $105 ; and 
the two infant defendants at $74 or $37 each. That the propor- 
tion of the whole costs chargeable to the complainant was one 
half, being $710 ; the proportion of each of the defendants, 
A, B, and C, was one tenth, or $142, respectively ; and of the 
infant defendants two-tenths, or $284, being $142 for the infant 
defendant D, and $142 for the infant defendant E. That the 
excess payable to the complainant was the sum of $321, and 
such excess was chargeable to the parties in the following pro- 
portions, to wit : to the defendants, A, B and C, respectively, the 



Costs. 
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^<-^V*v-y gum of $37 each, and to the infant defendant D, the sum of 
$105, and to the infant defendant E. the sum of $105. 

No allowance can be made for counsel fees.(l) But the 
guardian ad litem may, in a special case, be allowed counsel 
fees, payable out of the infant's property.(2) 
Lien and By the 74th section of the act, (2 R. S., 328,) it is provided 

•xe^tion for ^.jjg^^ when final judgment for partition shall be rendered, the 
court shall also adjudge each of the parties concerned therein, 
other than the petitioners, to pay to such petitioners, a propor- 
tion of the costs and charges of the proceedings, to be ascer- 
tained by the court according to the respective rights of the 
parties, and the proportion of such costs assessed upon the un- 
known owners, to be chargeable on the part remaining undi- 
vided ; and upon such judgment execution may issue as in 
perscmal actions, and may be levied on the property of the 
parties respectively charged with such costs, and upon any 
share or part of the premises, allotted on such division to any 
owner unknown or not named^ and upon every portion remain- 
ing undivided, for the proportion adjudged to be paid by such 
owners, or chargeable to the part remaining undivided. And 
a sale of such premises thereupon shall be as valid as if such 
unknown owner had been named in the proceedings and in 
such execution. 

It is usual to insert a provision to the effect of this statute in 
the final decree. Appendix, No. 292. 



(1) Whittemore v. Whittemore, in ChaBcery, September 5, 1837. 
Upon an application for an allowance to counsel beyond the fees taxable 
under the fee bill, on the ground of extra trouble about the suit, the 
chancellor said, that the court had no power to authorize the taxation in 
such a case, of any greater amount for council fees than the allowance 
fixed by the legislature in the fee bill. 

(2) CUuon r. Clasany see the decree, Appendix, No. 292. 



CHAPTER 32. 

INFANTS. 

SECTION I. 

SALE OF REAL ESTATE OF INFANTS. 

The sale of real estate in which infants are concerned is a 
subject of much importance, and may be obtained under our 
statutory provisions in several ways. So jealous and strict 
were the rules of the common law upon this subject, that to this 
day there is no mode of procuring such a sale in England. 
Even upon the debt of the ancestor for which lands may be 
made liable, the parol might have demurred until the act of 
William IV., c. 47. 

In partition, the conveyances (of the infant at least,) is re- 
spited until he comes of age ; and upon a mortgage foreclo- 
sure, it was a new and bold, though wise step of Lord Eldon, 
to order a sale upon ascertaining that the benefit of the infant 
would be promoted. 

I have elsewhere observed, that upon foredosures, it has been 
the invariable course of our court, for a long period, to sell the 
land even before there was a statute sanctioning it ; and this 
whether there were infants in the case or not. Office and Du- 
ties, &c., 209. 

The only approach in England to our own system is in the 
statute 1 William lY., cap. 65, } 47, authorizing the court of 
chancery to grant leases of infants' lands, when it shall appear 
to be for the benefit of the estate. Sugden's Acts, by Jemmett, 
p. 135. 

In the year 1814, an act of our legislature was passed, (Laws 
37 session, cap. 108,) authorizing a sale of ia&nts' estate for 
their support and educatioOi and in 1 815, an additional act 
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authorizing such sale where the interest of the infant required 
it, (session 38, cap. 106.) 
In what cases By the present statute, (2 R. S., p. 194,) any infant seized 
bc*'rd2«i^'*' of any real estate, or entitled to any term of years in any lands, 
may, by his next friend, or by his guardian, apply to the court 
of chancery for the sale or disposition of his property in the 
manner thereafter directed. And the language of the act as to 
the cases in which the court may direct such a sale is very 
broad. 

Whenever it shall appear satisfactorily that a disposition of 
any part of the real estate of an infant, or of his interest in 
any term of years is necessary and proper, either for the sup- 
port and maintenance of such infant, or for his education ; 
or that the interest of such infant requires, or will be sub- 
stantially promoted by such disposition on account of any part 
of his said property being exposed to waste and dilapidation, or 
on account of its being wholly unproductive, or for any other 
peculiar reasons or circumstances, the court may order the let- 
ting for a term of years, the sale or other disposition of such 
real estate or interest, to be made by such guardian or guar- 
dians so appointed, in such manner, and with such restrictions 
as shall be deemed expedient.(l) No real estate or term of years 
can, however, be sold or disposed of in any manner against the 
provisions of any last will, or of any conveyance by which 
such estate or term was devised or granted to such infant.(2) 

Under the terms sale or disposition in the act, applications 
to mortgage are often entertained by the court. The same con- 
struction has long been given to the statute authorizing the 
sale of lands belonging to religious corporations. 

The question has frequently been suggested by counsel, 
whether the act extended to a case where the infant had only 
an estate in remainder. I have known several cases before 
vice-chancellor McCoun, in which a sale has been ordered in 
such a case,(3) the parties entitled to the life estate having also 
contracted to sell at the same time. The point depends upon 
the meaning of the term seised in the 176th section. 

Under the former statute of descents, it is undoubted law 
that there was no such seizin in a remainder or Teversion dur- 



(1) 2 R. S., 194, § 181. (2) Ibid. § 182. 

<3) In rcLoomer, January, 1839. In re Moore,- February, 1839. 
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ing the continuance of the particular estate, as to constitute V->^v^v->' 
the remainderman a new stock ; he dying while the particular 
estate- was undetermined. The' seizin was in the actual pos- 
sessor.(l) 

Seizin, says Lord Coke, imports the having possession of an 
estate of freehold or inheritance in lands or tenements. Co. 
Litt. 153. 

So by the old law, there could not be a seizin of a rent to 
support an assise without an actual taking of it, or a part of it 
as a symbol. An attornment by the tenant to the purchaser of 
the rent was insufficient, though if a penny was given by him 
by way of seizin, it would do ; or, if he was put in seizin after 
recovery, by a branch or turf of the land delivered to him, it 
was enough. Viner's Ab., title Seizin, Vol. 19, p. 306. So 
Jacob's Law Dictionary, title Seizin, " It signifies in the com- 
mon law possession." Yet it is said (Fitzh. Nat. Br., 179, H.) 
that there shall be an assise to the successors of a parson, upon 
tlie seizin of the parson by the hands, &c. 

And in Wrottesley v. Adams, 1 Plowden's Rep., 191, an 
exception was taken to the comit because it ran that after the 
election of each of the priors, it was said, "by force whereof 
he was seised of the reversion," whereas it oi^bt to have been 
said, " in his demesne of fee." For he should have an assise 
if the termor was ejected, and fn such things whereof a man 
shall have an assise, he shall say in his count count ant "that 
he was seised in his demesne as of fee." But if the reversion 
had been dependent on an estate for life, he should say tit 
supra, but here he ought to say, " in his demesne as of fee." 
To which it was answered by the court, that true it is he 
might have said so, and it would have been good, and yet the 
other form of pleadiQg is good also ; for which reason a man 
may say of a reversion dependent upon an estate for years, as 
well as dependent upon an estate for life, that he was seised as 
of fee." See also Dyer's Rep. 256, b. (257 a.) and Year Boots 
2 Henry VI. 7—45 ed., 3. 26. ^ 

The next friend, or guardian of the infants may apply for Who may ap- 
the sale. The statute directs (§ 176,.) that the infant may by ^^' 
his next friend, or guardian, apply to the court foir the sale or 



(1) 3 Johns. Cas., 814. 
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^<->^v*v-y disposition of the estate. By the 158th rule, the general guar- 
dian of the infant, if he has any, and if there is none, the infant 
himself, if of the age of 14 years or upwards, may apply. And 
if the infant is under the age of 14 years, some relative or 
friend may make the application. 

In a case in which the infant was over fourteen, but resided 
in another state, the petition was presented by and in the name 
of a next friend. And the case was brought before the chan- 
cellor, on the supposition that the vice-chancellor could not, in 
a special instance, deviate from a rule of court. The chan- 
cellor made the order.(l) 

Perhaps under the 176th section, the application ought to be 
always, by a next friend or guardian, whether the infant is over 
or under 14 years. 

If there is no general guardian, it should be so stated in the 
3 petition.(2) 

Form of appii- The application must be made by a petition.(3) It must 
state the age and residence of the infant, the situation and 
value of his real and personal estate, the situation, value and 
annual income of the real estate proposed to be sold, and the 
particular reasons which render the sale of the premises neces- 
sary or proper ; and must pray that a guardian be appointed to 
sell the same. It must also state the name and residence of the 
person proposed as such guardian, the relationship, if any, he 
bears to the infant, and the security proposed to be given.(4) 
^ See the form. Appendix, No. 293. It must be sworn to.(5) 

Preliminfiry The petition, before it is brought before the court, shall be 

milter^** " presented to the master who is nearest to ' the residence of the 
infant, if a resident of this state ; or if a non-resident, to any 
mjunction or taxing master.(6) 



(1) Jnne — , 1835. Petition, Af. Hoffman^ next friend of C. H. and 
others, infants. The power of the chancellor to pursue a different prac- 
tice in any particular case from that prescribed in a general order of court, 
is recognised in Doras r. Brougham^ 6 Car. & Payne, 248 ; £ng. Com. 
L. Rep., 390. 

(2) Jn re Lansing, 3 Paige, 366. (3) Rule 158. 
(4) Rule 156. (5) Jn re Lansing, 3 Paige, 265. 

(6) Rule 159. It is supposed by some masters in New- York, that the 
master, whose office, or whose house is nearest the abode of the infant, 
must be applied to. The rule is to enable the court to have the benefit of 
the personal knowledge of the master, by which he can better direct his in- 
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Such master shall inquire, and certify whether the person pro- '^--^V^^->' 
posed as guardian, is a suitable and proper person for that pur- 
pose, and whether the persons proposed as his sureties are each 
worth the requisite sum over and above all debts, or that the 
land proposed to be mortgaged by way of security is unincum- 
bered, and of the required value.(l) 5 

If there is a general guardian of the infant already appointed, ^^ "JJ. ^ 
he is the proper person to be appointed guardian to effect a '''^^^'''^'^''' 
sale. '^ And this whether he has been so appointed by a surro- 
gate, or by this court. But if the general guardian cannot pro- 
cure security, another person may be appointed.(2) 

Additional security must be given by such general guardian ; 
as the security given by him, whether he is appointed by the 
surrogate or this court, is only to cover the amount of the rents 
during the minority.(3) 

If the master is not satisfied with the person nominated as 
guardian, or with the security proposed, he may name a suit- 
able person as guardian, and state what further or other secu- 
rity should be given.(4) 

The husband of an infant cannot be appointed the guardian 
to make such sale.(5)' He may join with the general guardian 
if there is one, or a next friend.(6) ' 

The guardian shall give bond to the infant, to be filed with Security, 
the register or assistant register in such penalty, with such sure- 
ties, and in such form as the court shall direct, conditioned for 
the faithful performance of the trust reposed ; for the paying 
over, investing, and accounting for all moneys that shall be re- 



quiries, as well as to save expense. It would be always expedient to fol- 
low it literally, and to take the master whose office was in the nearest 
street. But there can be no doubt that a purchaser would be safe, if the 
proceeding was before a master in any part of the city, the most remote 
from the residence of the infant. It is a case which the court must look 
to, and not the purchaser. 

(1) Rule 159. The 171st section (2R. S., 194) of the statute is, that 
on such application, the court shall appoint one or more suitable persons 
guardians of such infant, in relation to the proceedings. 

(2) In re Wilson, 2 Paige, 412. 

(3) 2 R. S., 151, § 8. Rule 151. (4) Rule 159. 

(5) In re Whittaker, 4 Johns. C. R., 378. In re Lansing^, 3 Paige, 
265. 
• (6) Ibid. 
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^^^-^'■V^^^ ceiyed by such gruffrdian, according to the order of any cmirt 
having authority to give directions in the premises ; and for the 
observance of the orders and directions of the conrt. in relation 
to the said trust.(l) 

And by the 167th mle, the security required on the sale cf 
the real estate of an infant, shall be a bond of the guardian, 
with two sufficient sureties, in a penalty of double the value of 
the premises, including the interest on such value during the 
minority of the infant, each of which sureties shall be worth 
the penalty of the bond over and above all debts; or a similar 
bond of the guardian only, secured by a mortgage on unincum- 
bered real estate of the value of the penalty of such bond.(2) 
The sureties should make an affidavit of their sufficiency. (See 
^ the form. Appendix, No. 294. 

Master'! certi- The master, after making the requisite iuquiiies as \Xi the 
competency of the proposed guardian, and sufficiency of the 
sureties, makes a certificate to that effect. See Appendix, 
No. 296. 

It is not sufficient for the master to certify that the persons 
offered as sureties are worth the requisite sum, in the precise 
words of the rule. He should go into an examination of the 
age of the infant, and the actual value of his interest in the 
property so far at least as to ascertain that the value of the pro- 
perty as stated in the petition is substantially oorrect. Ajfid 
from these data he should ascertain and certify what is the re- 
quisite sum in which security is to be given.(3) 

It is not necessary or proper for the master to take down and 
return to the court, in the shape of affidavits or otherwise, all 
the testimony taken before him. He may ascertain the neces- 
sary facts by a viva voce examination of the sureties, witnesses, 
and parties on oath, and he should certify the result of his in- 
g quiries as briefly as possible.(4) 

Order upon The petition, with the certificate, is to be presented to the 

ficate. ^ *" chancellor or vice-chancellor. If it then satisfactorily appear, 
that there is reasonable ground for the application, an order 
may be entered, appointing a guardian for the purposes of the 
application, on his executing and filing the requisite security, 



(1) 2 R.S., lOi, { 178. (2) Ride 1:57. 

(3) In re Lansing, 3 Paige, 266. 

(4) In re Morrelly 4 Paige, 48. 
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approved of by the master, signified by his approbatiwi en- V.-X%r^«c^ 
doFsed th^reoi».{l) 

This- order also directs* a reference to any injunction or tax- 
ing* master, or to a mo^^r specially designated by name therein, 
to ascertain the truth of the fiicts stated in the petition, ai)d 
whether a sate of the premises, or any and what part thereof, 
would be beneficial to the in&nt, and the particular reasons 
n^pon which hk opinkm is founded.(2) 

It ia needless to state more of the provisions of the t60lh 
mi», becauise the order undei which the master acts must follow 
it with great precision. See the form, Appendix, No. 2%. 

B; will be deserved, that in the fearm of the order ia contained 
a clause, that the bond shall be acknowledged according to the 
provisions of an act relative to proceedings in suits commenced 
by declaration and for other purposes. 

This act was passed April 29$h, 1833, (ses& 56, cap. 27 1, 
§ ft.) And it wa& therein provided, that every written instru- 
ment (excepting promissory notes, bills of exchange, and last 
wills) may be proved or acknowledged in the manner now pror 
vided by law for taking the proof or acknowledgment of con- 
veyances of real e6tateu(3) 

The offleer with whom the bond is filed, must see that it is 
propearly executed before be gives the eertifieate directed by the 
160th mle.(4) 

The master shall not proceed upon the reference, until the Proceeding 
guardian produces to him a certificate of the register, assistant J^** ^^^ ^^' 
register or clerk, that the b6nd has been duly proved or acknow* 
ledged, and filed agreeably to the order of the court.(6) 

The master must not rely upon the petition as evidence of 
the facts he is to ascertain. He must examine witnesses as to 
them.(6) 

The order founded upon the 160th rule, is, 1st, to ascertain * 
the truth of the facts stated in the petition. These are the age ^ 
and residence of infant, the situation and value of his real and 
personal estate, the situation, value, and annual income of the 



(1) Rule 160. (2) Ibid. 

(3) 2 R. S., 325, § 74. Edit. 1836. 

(4) In the matter Qf Morrdl, I Paige, 46. 

(5) Riae 160, and 2 R. S., 195, § 190. 

(6) la the matter of MorreU^ 4 Paige, 44. 
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v.-^*V^^ real estate proposed to be sold, and the truth of the reasons 
(which can scarcely be any thing but facts) for making a sale. 

It will be seen, that as to some of these matters, viz : the age 
of the infant, and the value of the property to be sold, the mas- 
ter must have inquired, when the petition was presented to him, 
if the same master acts in both instances. The testimony then 
used may undoubtedly be resorted to under this order. 

The value of the real estate of the infant, exclusive of that 
proposed to be sold, and of the personal estate, are new matters 
of inquiry. And the course is to take the affidavits of persons 
connected with the infant by kindred, or business, or of any per- 
sons from whose situation the master thinks the most accurate 
information can be obtained. 

2d. The reasons which are stated in the petition as to the 
necessity or propriety of a sale, are next to be inquired into 
under the comprehensive language of the 160th rule. 

The fact that the property of an infant is liable to the ex- 
pense of a proceeding in partition by adult owners of an undi- 
vided share thereof, is always taken into consideration in de- 
ciding upon the propriety of authorizing a sale. It is always 
a good reason for selling an infant's undivided share, that the 
estate is held in common with adults, and that its value is 
small when compared with the expense of a partition suit, to 
which it will be subjected, if a sale by a special guardian 
should be refused.(l) 

The language of the statute, it will be observed, is very 
broad, as to the authority of the court. After specifying seve- 
ral particular cases, it empowers the court to make a sale wher- 
ever it shall appear beneficial to the infants for any other pecu- 
liar reasons or circumstances. (§ 181.) 
Report. The master having finished his inquiries, under this order 

• makes a report. See Appendix, No. 297. 
Order xjb con- Upon this, if the court see no objection, an order is made, 
tract giving authority to the guardian to contract for a disposition of 

the property either at private or public sale, first reporting the 
terms of such agreement to the court for its approbation.(2) 
Appendix, No. 298. 



(1) In the matter of Congdon Infants, 2 Paige, 566. 

(2) 2 R. S., 105, § 183. Upon sui agreement for a sale leasing or 
other disposition of soch property being made, the same shall be reported 
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For the form of such a report by the guardian, see Appen- '^--^"V^'^ 

dix, No. 299. Report of 

And a final order of confirmation is then made, directinor a g^f rdian, and 

' <=* order. 

conveyance and the appropriation of the* proceeds. Appendix, 
No. 300. 

All sales, leases, dispositions, and conveyances n^e in 
good faith by the guardian in pursuance of such orders, when 
so confirmed, shall be valid and effectual as if made by such 
infant when of fiill age.(l) For the form of the deed, see Ap- 
pendix, No. 301. 13 

The practice has varied much, whether to make the infants ^^• 
by name parties of the first part, by their guardian, in the same 
manner as the deed of a principal executed by an attorney, or 
to make the guardian by name party of the first part. 

In proceedings under the statute as to infant trustees, it 
seems well settled by practice that the former is the proper 
form, and this is sanctioned by a decision of the vice-chancellor 
of the first circuit.(2) See Office, &c., of Masters in Chancery, 
p. 146. 

The language of the statute in the case of infant trustees is 
somewhat different, and the practice of the most experienced 
counsel in New- York, is to make it the deed of the guardian. 

I have pursued the course of obtaining from the guardian, a pinai report, 
report of the consummation of the sale by the execution of the 
conveyances, the reception of the money, deductions for costs, 
&c., and disposition of the balance. This was filed with the 
assistant register when the proceeds were deposited. And I 
obtained also an order confirming this report, and the sale and 
conveyance so made. See section 184. 

If the proceeds of the sale exceed $500, and the guardian 
has not given security by mortgage upon real estate, he shall 
bring the proceeds into court, that the same may be invested in 
stocks, or put out at interest by the register, <fcc., for the use of 
the infant.(3) 

The infant is declared to be a ward of the court from the 



to the court on the oath of the guardian making the same ; and if it he 
confirmed, a conreyance shall be executed under the direction of the 
court. 

(1) Ibid. § 184. 

(2) Matter of Windle, 2 Edwards, 585. (3) Rule 161. 
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time of the appiicajtion, so &r as relates to the property, its 
proceeds or income, and the court shall make order for the ap- 
plication and disposition of the proceeds of such property, and 
for the investment of the surplus belonging to such infant, so 
as to secure the same for the benefit of such infant, and shall 
direct a return of such dispositi(m and investment to be made 
on oath as soon as may be, and shall require accounts to be 
rendered periodically by any guardian, or other person who 
may be intrusted with the disposition of the income of such 
proceeds.(l) 

The proceeds of & sale under this act are not rendered per- 
sonal estate. The 186th section provides, that no such sale 
shall give to tiae infant any other or greater estate or interest in 
the proceeds, than be had in the estate so sold ; but the said 
proceeds shall be deemed real estate of the same nature as the 
property sold. 



SECTION II. 

APPOINTMENT OF A GENERAL GUARDIAN. 

Petition by in- FoR the purposc of having a general guardian appointed, 
fant, &c. ^he infant, if of the age of fourteen years or upwards, or some 
relative or friend, if the infant is under fourteen, may present a 
petition to the court, stating the age and residence of the in* 
fent, and the name or residence of the person proposed or nomi- 
nated as guardian, and the relationship, if any, which such 
person bears to the infant, and the nature, situation^ and value 
of the infant's estate.(2) 

If an estate in lands has become vested in the infants,, the 
guardianship of such infant, with the rights^ powers, and duties 
of a guardian in socage belongs to the father^ ; if there be no 
father, to the mother ; and if there be neither father nor mo- 
ther, to the nearest and eldest relative of full age, not being 
under any legal incapacity. Between relatives of the same de- 
gree of consanguinity, males shall be preferred.(3) All statu- 
tory provisions relative to guardians in socage are applicable to 
such guardians.(4) 

(1) 2 R. S., 195, § 185. (H) Rul# 150. 

(3) 1 R. S., 718, § 5. (4) Ibid. } 6. 
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But the rights and authority of every such guardiBn, shall v.^'-v-v^ 
be superseded wherever a testamentary or other guardian shall 
have been appointed under the eighth chapter of the third title 
of the act(l) 

By that chapter, the right of a father to appoint a testamen- 
tary guardian is recognised and regulated, and provision is 
made for such appointment by a surrogate in other cases, with 
the right of appeid to the chancellor.(2) 

It is observed by chancellor Kent, (Ccmunentaries, 2 Vol. p. 
226,) that guardians by socage or nature have become essen- 
tially superseded in practice, by guardians appointed by the 
court of chancery, or by the surrogates of the several counties. 

The authority of the chancellor in the appointment of guar- 
dians, is a part of his general jurisdiction over minors and 
their estates. It continues until the majority of the infant, and * 
is not to be contested by the infant upon his arriving at the 
age of fourteen.(3) 

I do not understand that any piovision of the Revised Sta- 
tutes, has abolished the right of the father to take the arents of 
lands given to an infant, which he had before the statutes, 
as guardian in socage. See Putnam v. Ritchie^ 6 Paige, 
398. 

But as to the personal estate, it appeacs settled, that the £bi- 
ther, as guardian by nature, is not entitled to receive money 
given to his infant child.(4) Some person must be appointed 
by legal authority. 

For the form oi the petition^ see Appendix, No. 302. 

Previous to presenting the petiticm to the court, the peti- inqj^ries by 
tioner, if the infant reside in the city of New- York, shall pre- a master, 
sent the petition to the taxing or injunction master, or to one of 
the exception masters in that city ; or if the infant resides in 
any other county, to the master nearest his residence ; or if he 
resides out of She state, to any exception, taxing, or injunction 



(1) 1 R. S., 718, § 7. (2) 2 R. «., 150. 

(3) Xent's Com., Vol. lY., p. 226, atod Gases. 

(4) Cunningham v, Harris, reported 3 Bro. Ch. Rep., 186. Genet r. 
Talmadge, 1 Jolras. Cfa. Rep., 3. I have not met with any case aettling 
whether payment of the income of personal estate to a father would be 
valid. 
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master, in order to make certain inquiries directed by the 
rule.(l) 

The master shall, by inspection or otherwise, ascertain the 
age of the infant ; if he is of fourteen years or upwards, he 
shall examine him as to his voluntary nomination of a person 
as guardian ; if he is under fourteen, the master shall ascertain 
who is entitled to tiie guardianship, and shall name a proper 
and competent person as guardian.(2) 

He is also to ascertain the amount of the personal property, 
and the gross amount or value of the rents and profits of the 
real estate of the infant during his minority ; and also the suffi- 
ciency of the security offered by the guardian.(3) 

In making such inquiries, the master, in his discretion, may 
direct notice to be given to such of the relatives of the infant 
as he may think proper, to appear before him, and be heard in 
relation to the application. And it siiall be the duty of the 
master in all cases, to see that the rights of the infants are pro- 
perly guarded and protected, and he may require the attendance 
of such witnesses before him, to give testimony on the subject 

3 of the application as he may think necessary or proper.(4) 

Master's re- The master shall annex to the petition, a report containing 
the particulars mentioned in the rule, specifying what relatives 
or friends of the infant have been notified to appear before him, 
if any, and if none have been notified, stating the cause 
thereof The report must also state, that each of the persons 
proposed is worth the requisite amount, over and above all his 
debts, or that the real estate proposed to be given as security, is 
of the value required by the rules of the court. {5) See the re- 

. port. Appendix, No. 303. 

Security. The security to be given by the general guardian of an in- 
fant, shall be a bond in a penalty of double the amount of the 
personal estate of his ward, and of the gross amount or value 
of the rents and profits of the real estate during his minority, 
together with at least two sufficiei)^ sureties, each of whom 
shall be worth the amount specified in the penalty of the bond 
over and above all debts ; or instead of personal security, the 
guardian may give security by way of mortgage, on unincum- 



port. 



(1) Rule 151. (2) Ibid. (3) Ibid. 
(4) Ibid. 152. (5) Ibid. 
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bered real property, of the value of the penalty of his own V--i^v^^ 
bond only.(l) 

The court, however, may vary the security where, from spe- 
cial circumstances, it may be found for the interest of the in- 
fants ; and may direct the principal of the estate, or any part 
thereof, to be invested in public stocks, or with the Trust Com- 
pany, or on bond and mortgage, in the name of the register, 
assistant register, or clerk, for the benefit of the infant, and that 
the interest or income thereof only be received by the guar- 
dian.(2) 

The duty of the master, in ascertaining the requisite security 
and the sufficiency of the sureties, is the same as under the - 
157th rule. , See ex parte Lansingy 3 Vaige, 265. 

The petition and report must be presented to the court. Order of ap- 
when an order will be made for the appointment of the guar- po***^"*®"^ 
dian ; or the court may direct a further reference, and direct 
what relatives or friends of the infant shall have notice to at- 
tend on the same. See the order. Appendix, No. 304. And 
the form of the bond. Appendix, No. 305. 

The appointment shall not be valid, until the requisite secu- 
rity is given and filed in the proper office, with the certificate of 
the master endorsed thereon, approving of the form and man- 
ner of the execution thereof (3) 

The general guardian of an infant, cannot receive any part Power as to 
of the proceeds of a sale of real property belonging to such in- proceeds of 
fant, sold under a decree or order of the court, until he has 
given such further security for the faithful discharge of his 
trust, as the court may direct.(4) 

And by the 149th rule, no moneys arising from a sale of the 
real estate of an infant under any order or decree, except so 
much of the income as may be necessary for his support, shall 
be paid to the general guardian, unless security has previously 
been given by him on unincumbered real estate, to account to 
the infant in the usual form. 

If a guardian has been appointed by a vice-chancellor, an Removal, 
application for his removal, or to compel an account, should be 
made to that officer, or his successor.(5) 



(1) Rule 148. (2) Ibid. (3) Rule 153. 

(4) Rule 147. See Ferris v. Brushy 1 EdW. Rep., 672. 

(5) In the matter of Kennedy, 5 Paige, 244. 
VOL. II. 29 
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^C-^'V^-^ Every general guardian shall, within six months after his 
Inyeniorief appointment, file in the office where the appointment is entered, 
&^ a just and true inventory under oath, of the whole real and per- 

sonal estate committed to his care or guardianship, and of the 
manner in which any funds under his care or control belonging 
to the estate are invested ; stating the income and profits of the 
iiinds or estate, and the debts, credits and effects, so far as the 
same have come to his knowledge.(l) For the form of an in- 
ventory, see Appendix, No. 306. 



SECTION III. 

INFANT TRUSTEES AND MORTOAGEES. 

By the statute (2 R. 8., 193, § 173,) whenever any infant shall 
be seised or possessed of any lands, tenements, or heredita* 
ments, by way of mortgage, or in trust only for others, the 
bourt of chancery, on the petition of the guardian of such in- 
fant, or of any person in any way interested, may compel such 
infant to convey and assure such land tenements and heredita- 
ments, to any other person, in such manner as the said court 
shall direct. 

And every conveyance or assurance made pursuant to such 
order, shall be as good and effectual in the law, as if the same 
were made by such infant when of lawful age.(2) 

This is a re-enactment of the former act, (that of 1813,) with- 
out alteration. The English statute from which it was taken, 
is the 7th of Queen Ann, cap. 19. 

In the author's former work, the authorities are collected 
upon the question, who are infant trustees within the act, and 
the course of practice in the master's office is stated.(3) 

The English authorities were contradictory upon the point, 
whether the infant heir of a vendor, when the contract was un- 
fulfilled, was within the act. By a statute of our state. Laws, 



(1) Rule 154. (2) 2 R. S., 194, § 174. 

(3) Office, &C., Master* in Chancery, p. 141. 



J 
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1814, p. 128, § 3, (2 R. S., 194, § 175,) this difficulty is re- V..>^vx^ 
moved. The provision will be afterwards noticed. ^ . . 

The application must be by petition. A motion will not eessary. 
do.(l) See the form, Appendix, No. 307. 

The petition is of course ex parte : an order is made^ fox the 
form of which, see Appendix, No. 308. 

Notice is to be given to the guardian or next friend of the 
infant, and this is made part of the order. 

The notice is generally by a summons from the master to 
attend. See Office, <fcc.. Masters in Chancery, p. 141. et seq,^ 
for the proceedings before the master. 

When the master's report is obtained, a petition must be pre- 
sented to confirm it, and that the infant be directed to convey. 
Notice must be given to all who have appeared before the mas- 
ter, and objections, if any, may then be made. For the form 
of the order, see Appendix, No. 309. 

As to the settlement of the conveyance, and its form, see 
Office, (fcc, Masters in Chancery, p. 145. 

Several important alterations have been made in the English 
rules upon this subject, by the statute, 1 Wm. IV., cap. 60^ 
The 6th section of that act is substantially a re-enactment of 
the statute of Ann, the clause, on the petition of any person 
interested, &c., being however omitted. 

By the 15th section, every person, being in other respects 
within the meaning of the act, shall be, and be deemed to be^ a 
trustee within the meaning of the act, notwithstanding he may 
have some beneficial interest or estate in the same subject, or 
may have some duty as trustee to perform ; but in every such 
case, and in every case of a mortgagee, (not being a naked 
trustee,) it shall be in the discretion of the Lord Chancellor, or 
the court of chancery, if under the circumstances it shall -seem 
necessary, to direct a bill to be filed to establish the right of the 
party seeking the conveyance or transfer, and not to ma:ke the 
order for such conveyance or transfer unless by the decree to 
be made in the cause, or until after such decree shall have been 
made. 

The decisions which rendered this statute necessary, are 
stated, Office, &c., Masters in Chancery, p. 142. 



(1) Evelyn v. Forster, 8 Vesey, 96. The jarisdictioB, the Lord 
Chanciellor says, was given to be exercised by a pe^itioa. 
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In the matter of Windle, (2 Edw., 587,) the father of certain 
infants had purchased the premises, and had the conveyance 
made to his wife, he being an alien. Upon her death, the legal 
estate vested in her .children, and upon a petition they were de- 
clared trustees, and he being naturalized, were directed to con- 
vey to him. The proceedings are stated in detail in the report, 
and will be found useful. 

In this case, the vice-chancellor approved the form of the 
deed, as stated in the author's former work, viz. A. B., (the 
infant,) by C. D., the guardian ad litem. 

It may be observed, that the case of such a reference, to as- 
certain whether the infant is a mortgagee within the act, could 
scarcely occur with us. This inquiry in England, is usually 
where a bill to redeem is brought^ and the heir of the mort- 
gagee is an infant. The legal estate being in him, a reconvey- 
ance is requisite; but in our state, the money would be paid to 
the personal representative, who would be ordered to satisfy the 
mortgage of record, and that would be sufficient. 



SECTION IV, 

m 

ENFORCEMENT OP THE CONTRACTS OP ANCESTOR. 

The court of chancery shall have power to decree, and com- 
pel a specific performance, by an infant heir, or other person, of 
any bargain, contract, or agreement made by any party who 
may die before the performance thereof, on petition, of the exe- 
cutors or administrators of the estate of the deceased, or of any 
person or persons interested in such bargain, contract, or agrec>- 
ment, and on hearing all parties concerned, and being satisfied 
that the specific performance of such bargain, contract, or 
agreement ought to be decreed or compelled.(l) 
I believe this provision was first adopted in the ye^r 1814.(2) 
An English statute was passed upon this subject in July, 
1830.(3) It differs from our act, in the important particular, 



(1) 2 R. S., 194, § 175. . {2) Laws, 1814, p. 129, § 3. 

(3) 1 Wm. lY^ cap. 60, § 16. 
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that there must be a decree for a specific performancej either 
before or after the death of the vendor of the land. 

It will be observed, that a petition is the proper mode of ap- 
plying to the court. See the form, Appendix, No. 310. 

Upon this, an order of reference is usually made, although, 
if the case is very clear, and notice of presenting the petition 
has been given, the court may decide without such inquiry. 
For the form of the report, see Appendix, No. 3.11. 

According to the decision in the case of Evelyn v. Forster^ 
8 Vesey, 96, before noticed, the report should be brought before 
the court on a petition to confirm it, and for an order to enforce 
the performance. For the form of the fiinal order, see Appen- 
dix, No. 312. 



CHAPTER 33- 

DIVORCE. 

SECTION I. 

DIVORCE ON THE GROUND OF NULLITY OF MARRIAGE. 

The contract of marriage, as regulated by the common law 
and the law of England, is indissoluble even on the ground of 
adultery, except in the latter case, by an act of parliament. 
Nothing more can be procured than a separation from bed and 
board.(l) But it has long been provided by a statute of our 
state, that the marriage tie may be wholly dissolved for the 
cause of adultery.(2) 

Before the Revised Statutes, it was decided in our court of 
chancery, that such a dissolution could not be obtained upon 
any other grounds which by the ecclesiastical laws would war- 
rant it ; that such law, though embodied as part of the English 
law, did not prevail here. But it was also held, that a marriage 
might be declared void upon grounds which would be sufficient 
to set aside a contract in the ordinary exercise of chancery 
power, such as from being entered into by a lunatic, or ob- 
tained through fraud.(3) 



(1) Sciendum est igitur legitime con trac turn matrimonii dissolvi non 
posse, quippe a deo eonjancti,*ab homines separari non debere nec-valeat. 
Inst. Jur., Canon, Lib. 2, tit. 16. The form of marriage of the Episcopal 
Church, contains an injunction almost literally translated from this pas- 
sage. This is in opposition to the law of each of the United States, un- 
less understood with much qualification. For a view of this question,, 
and the opinions of divines and legislators upon it, see Paynter, Law of 
Divorce, p. 169, &c. 

(2) Laws of 30th March, 1787. 

(3) BurtU V. BurtU, I Hopk., 663. 
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Our legislature, however, interposed at the revision in 1830, v.-^'V*^- 
and adopted some of the leading doctrines of the ecclesiastical 
law upon this subject. * I 

A decree of the nullity of a marriage may now be obtained Nullity of mar- 
upon the ground of nonage — of the existence of a former hus- og^ Slc! 
band or wife, with whom the marriage is in force ; of idiocy, or 
lunacy at the time of the contract ; of force or fraud in obtain- 
ing a consent, and for impotency.(l) 

It is of importance to be observed, that in all these cases, ex- 
cept that of the existence of a former husband and wife, the 
marriage is void from the time of the decree of nullity being 
pronounced, not ab origine. In the case of a former marriage, 
it is void from the beginning, except where the husband or 
wife has been absent for the space of five successive years, 
without being known to the other to be living during that time ; 
a marriage during the life-time of such absent party, shall 
only be void from the time of sentence of nullity being pro- 
nounced.(2) 

Every male who shall have obtained the age of 14 years, 
and every female of 12 years, shall be capable in law of con- 
tracting marriage.(3) 

The bill to annul the contract on the ground of nonage, 
may be brought by the parent or guardian entitled to the cus- 
tody of such minor, or by the next friend of such minor.(4) 

The bill cannot be brought if the party so under age has 
freely cohabited as husband or wife after attaining the age of 
consent,(5) nor can the marriage be annulled on the applica- 
tion of the party who was of lawful age at the date of the con- 

tract.(6) 

It may be a question, whether the provision of the Revised 

Statutes, (2 R. S., 446,) directing the appointment of a next 

friend where an infant is plaintiff, applies to the present case. 



(1) 2 R. S., 142, § 20. (2) 2 R. S., 139, § 3, 4, &5. 

(3) The rule of the common law recognised by a decision in this state 
was as stated in the text. The revisors suggested an alteration, making 
the age of the male 17, and the female 14. Such was the prorision of the 
statute as originally enacted. By the act of 1830, cb. 320, § 24, that 
section of the original act was repealed. The effect of this must be, I 
presume, to restore the former law^ a most strange abandonment of 
what seems to me, but a slight step towards wise legislation. 

(4) 2 R. S., p. 142, § 21. (6) Ibid. (6) Ibid. 
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The statute (2 R, S., 142, § 21,) provides that such bill may be 
filed by the parent or guardian, or by a next friend. I incline 
to think, however, that the act first referred to should be pur- 
sued. At any rate, it prevents any question arising, and as se- 
curity would not be required in such a case to account for 
money, it seems advisable to follow it. See the practice stated, 
Vol. I., p. 54. 

The chancellor, in case of a bill for a separation, has deter- 
mined that the responsibility of a next friend means that he 
should be able to pay the costs, which being fixed at $250 
where security for costs is given, a next friend ought to be 
worth at least that sum over and above all his debts.(l) It 
may therefore be suggested, whether an affidavit to that eflfect 
should not be taken upon making the appointment. 

If the bill is on behalf of a /erne covert, there must be a next 
friend, whether the suit is to annul the marriage on the ground 
2 of nonage, or any other cause. 

Former mar- If the marriage is sought to be annulled on the ground that 
a former husband or wife of one of the parties was living, it 
may be declared void on the application of either of the parties 
during the life-time of the other, or upon the application of 
such former husband or wife.(2) 

By the 23d section, the issue of the subsequent marriage, 
where it was contracted with the full belief of the parties that 
the former husband or wife was dead, are entitled to succeed in 
the same manner as legitimate children. The issue so entitled 
must be specified in the sentence of nullity. This extends to 
children bom or begotten before the sentence of nullity is 
declared. 

Every marriage during the life-time of a former husband or 
wife, is absolutely void from its date, except where the former 
marriage of the party re-marrying has been dissolved or annulled 
for any cause, except the adultery of such party, and except 
where the former husband or wife has been finally sentenced 
to imprisonment for life.(3) 

If, however, any person whose husband or wife has absented 
himself for five successive years, without being known to such 
person to be living during that time, shall marry during the life 



(1) Robertson Y, Robertson, 3 Paige, 388. 

(2) 2 R. S., 142, § 22. (3) 2 R. S., 139, § 5. 
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of such absent husband or wife, the marriage shall only be v.-^^N-'^V-y 
void from the time of the nullity beinffpronoirnced.(l) ^ , ^ 

^ ^ ^ ^ ^ On the ground 

If the ground for annulling the marriage is the idiocy of one of idiocy. 
of the parties, the application may be made by any relative of 
such idiot interested to avoid the marriage at any time during 
the life-time of either of the parties.(2) 

So, if the ground is lunacy, any relative of the lunatic inter- 
ested to avoid the marriage, may apply, during the continuance 
of the lunacy ; or after the death of the lunatic in that state, 
during the life of the other party to the marriage.(3) 

Scathe lunatic may himself apply after his restoration to 
reason, but no sentence shall be pronounced, if it appear that 
the parties have freely cohabited after the lunatic was re- 
stored.(4) 

And as to both idiots and lunatics, if no relative applies, a 
next friend, admitted by the court to prosecute as such, may 
apply to have the marriage annulled during the life-time of 
both parties.(5) 

The children of a marriage annulled on the ground of 
idiocy, or lunacy, are entitled to succeed in the same manner 
as legitimate children, to the real and personal estate of the pa- 
rent, who was of sound mind.(6) 

It may be observed, upon these provisions, firsts that by the 
general section, (the 4th,) the marriage is not void ah initio, but 
only from sentence pronounced. Hence, the marriage in these 
cases is voidable only. In England, insanity renders the mar- 
riage void from the beginning.(7) 

Again, it is a settled principle, that in all cases of a merely 
voidable marriage, the jurisdiction of the ecclesiastical courts 
ceases with the life of either of the parties.(8) 

The above provisions, extend this right in certain cases, for 
the lifcrtime of the other party. 

As to the interest which must exist, -to entitle a party to ap- Whomaycon- 
ply, the following decisions have been made. J®®* ^^^ vahdi- 

riage. 

(1) 2 R. S., 139, f 6. (2) 2 R. S., 139, § 5. 

(3) 2 R. a, 142, § 2& (4) Ibid. § 27. 

(5) Ibid. § 26. (6) 2 R. S., 143, § 28. 

(7) Thtmer v. Myers, 1 Hagg. Rep., 414, n. 

(8) Elliott T. Gun, 2 Phillimore, 16. A case of an incestuous mar- 
riage, Poynter's Law of Divorce, 154, n. 6. 

VOL. II. 30 
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A remainder-man may institute such a suit, heirs pre- 
sumptive,(l) or any one whose interests under wills, powers of 
appointment, (fee.; may be affected by the marriage.(2) 

By the ecclesiastical law, such persons may intervene at any 
stage of a cause, appeal against a sentence, or, if too late to 
appeal at the time of the intervention, may institute a new 
suit.(3) 

This latter right is restricted, however, by the Revised Sta- 
tutes, (2 R. S.} 144, § 37,) by which a sentence of nullity of 
marriage, if pronounced during the life-time of the parties, 
shall be conclusive evidence of the invalidity of the manage 
in all courts and proceedings, but if pronounced after the death 
of either of the parties to the marriage, it shall only be conclu- 
sive as against the parties to the suit, and those claiming 
under them, 

A father of a lunatic who is of age, cannot, in England, in- 
stitute such a suit, being neither committee nor guardian acl 
litem. He can only do so by showing an interest.(4) Under 
our statute of Descents, he would be, in many cases, entitled as 
presumptive heir. 
Force or fraud. A marriage may be annulled, on the ground that the consent 
of one of the parties was obtained by force or fraud during the 
life-time of the parties, or one of them, on the application of 
the party whose consent was so obtained, or of the parent or 
guardian of such party, or of some relative interested, to con- 
test the validity of the marriage.(5) 

If, however, it shall appear, that at any time before the com- 
mencement of the suit, there was a voluntary cohabitation of 
the parties as husband and wife, the marriage cannot be an- 
nulled on this ground.(6) 

If there is any issue of such a marriage, the court shall de- 
cree the custody of the children to the innocent parent, and 



(1) See Poynter's Law of Divorce, p. 161, and notes. 

(2) Faremouth v. Watson^ 1 Phill., 355. The sister of the husband 
in an incestuous marriage, had an interest under the will of the mother, 
contingent upon the brother dying without lawful issue. The nullity 
was pronounced on her application. The court said that a slight interest 
was sufficient to enable a party to bring such a suit. 

(3) Poynter on Marriage and Divorce, 261. 

(4) Turner v. My^v^ 1 Haggard, 414, «. 

(5) a R. S., 148, § 30. (6) Ibtd. f 11. 
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may also decree a provision for their education and mainte- v-^'^v^v-/ 
nance out of the estate and property of the guilty party.(l) g 

A suit to annul a marriage on the ground of physical inca- Physical inca- 
pacity, can only be maintained by the injured paxty against the 
party whose incapacity is alleged, and shall in all cases be 
brought within two years from the solemnization of the mar- 
riage.(2) 

The rule in the ecclesiastical courts of England is, that 
there must be three years cohabitation before a suit can be sus- 
tained, excepting in cases of a plain and irremediable imperfec- 
tion. There is a marked contrast between our statutory provi- 
sion, and this rule of the English courts. If our legislature 
judges most practically, viewing the matter as a mere question 
of evidence, the canon law seems to have the advantage, upon 
the point of delicacy. 

PuflTendorf makes a question, whether we can property call 
it matrimony, when an ancient couple are linked together, 
without any prospect of a blessing from the bed.(3) The rule of 
law, and the maxims of propriety, seem well expressed in a pas- 
sage from the Rituals of Boulogne, Soissons, <fcc., quoted by 
Mr. Poynter.(4) It muF.t be established that the incompetency 
existed at the time of the marriage, and that it still remains 
without remedy. (5) 

There was a case in England, in which the husband sought 
to have the marriage annulled on the ground of his own impo- 
tency. The libel was dismissed. Norton v. Seton, called Nor- 
ton, 1820.(6) 

It appears from the authorities cited by Mr. Poynter, espe- 
cially that from Sanchez, that such a suit may be promoted, if 



(1) 2 R. S., 143, § 32. (2) Ibid. § 33. 

(3) PufTeodorf, Book 6, cap. 1, 25. He says, however, that in most 
commonwealths these matches are tolerated, inasmuch as the other end 
of matrimony, mutual assistance and comfort, will hold as strongly here 
as in any other case. 

(4) A regard des vielliards qui quoique d'un age tres avanc^, soht 
D^nmoins en etat, de donner un consentement libre et volontaire aa 
marriage, un cure nest point en droit de les en exclure; mais il doit com- 
rounemeot tacher de les en detourner, sourtout lorsq^ils veulent espouser 
dejeunes personnes; Inexperience faissant conftoitre que ces sortes des 
marriages sont souvent la source d'une infinite de d^sordres. 

(6) Poynter, p. 125. (6) 3 Phillimore, 147. 
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the husband was ignorant of his defect at the time of marriage. 
The case of Norton v. iVbr/on, may be put upon the ground of 
knowledge, but the language of our statute seems wholly to 
exclude such a question. 
See also on this subject, Briggs v. Morgan^ 3 PhilL, 327, 

and Tollard v. Wyhoamey 1 Haggard, 728. 

In the case of Valleau v. Valleau, 6 Paige, 211, it was held 
that the true construction of th6 3d subdivision of the 42d 
section of the article was, that if the complainant knows that 
his wife has contracted a second marriage, and continues openly 
to cohabit with such second husband, or that she is living in 
open and continued adultery with another person, even with- 
out the usual form of a marriage, the right to file a bill for a 
divorce for such adultery will be barred after the expiration of 
five years, although such cohabitation or adulterous intercourse 
is continued down to the time of the commencement of the 
suit. 

If the wife; after the husband has abandoned her, and been 
absent more than five years, marries a second husband, the first 
husband cannot obtain a divorce on the ground of adultery 
with the second husband subsequent to such marriage, unless 
he can establish the fact, that at the time of the second marriage, 
the wife knew that her first husband was living within five 
years then next preceding.(l) 

To authorize a sentence of nullity on the ground of impo- 
tence, it is necessary for the complainant to establish the fact 
of the existence of the alleged incapacity at the time of the 
marriage, and that such incapacity still continues, and is in- 
curable. This is the construction of our statutory provision, 
as well as the law of England.(2) 

For the form of an order in a case of alleged impotence, see 
Appendix, No. 313. 

In Devanhagh v. Devanbagh, 6 Paige, 176, the «uit was to 
annul the marriage on the ^ound of impotency of the de- 
fendant. An order of reference had been made to a master, to 
take proof of the allegations, and to examine the defendant on 
oath. Upon the coming in of the report, the chancellor held, 



(1) Valleau v. Valleau, 6 Paige, 207. 

(S) Deveiibagh v. Detenba^h, 5 Paige, 657. 
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that where there was reason to believe that a slight surgical v.y^^v^v-^' 
operation would remove the incapacity, the court could not 
pronounce a sentence of nullity. .^ 

It was before observed, that the 45th section of the act Proofs hov 

t&kcn 

(2 R. S., 175,) prescribes that issues upon the legality of a mar- 
riage should be tried by a jury, except the case where the mar- 
riage is sought to be annulled on the ground of physical in- 
capacity. I presume, therefore, that in such a case, if the alle- 
gations are denied, proofs are to be taken before the examiner, 
or if the bill is taken as confessed, by a master under the 164th 
rule.{l) 

Suits to annul a marriage, on any ground, are to be by bill, 
and conducted in the same manner as other suits prosecuted in 
this court, which has the same power to award issues, decree 
costs, and enforce its decrees, as in other cases.(2) 

Hence the practice is, as stated in the former volume of this 
work, with the following modifications. « 

Where this bill has been taken as confessed, or the facts Reference, 
charged therein are admitted by the answer, the complainant 
may apply to the court on any regular motion day, or in term, 
upon due proof of the regularity of the proceedings, to take 
the bill as confessed, or upon the bill and answer, for a refer- 
ence to the master, to take proof of all the material facts charged 
in the bill, and to report such proof to the court, with his 
opinion thereon.{3) 

This form of an affidavit of regularity in a mortgage cause, 
(Appendix, No. 314,) will suffice in the present case. 

This reference is necessary, in consequence of the provision 
of the 34th section of the statute, (2 R. S., 144,) that no sen- 
tence of nullity shall be pronounced solely upon the declara- 
tions or confessions of the parties ; but the court shall, in all 
cases, require other satisfactory evidence of the existence of the 
facts on which the allegation of nullity is found. This is in 
conformity with the previous course of the court. Confessions 
and declarations are still admissible, but must be supported by 
other proof (4) 



(1) Devanhagh v, Devanbagh, 5 Paige, 554. 

(2) 2 R. S., 144, § 35. (3) Rule 164. 
(4) See Office, dbc, Master in Chancery, page 174 — and especially the 

passage from Clarke's Praxii in cuHis Ecclesiastic^, 
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The master, it is to be noted, must report the proofe taken by 
him, as well as his opinion thereon. 

And in the case of a bill upon the ground of nonage, an affi- 
davit must be produced, showing that the parties have not 
freely cohabited for any time as husband and wife, after the 
complainant had obtained the age of consent.(l) This, I pre- 
sume, must be made by the complainant. But if the bill is to 
be sworn to, it should contain this allegation, and then I pre- 
sume an affidavit would be unnecessary. 

If the bill is to avoid the marriage on any ground but that of 
physical incapacity, and the material allegations are denied 
in the answer, and no replication is filed in due season, 
the defendant on due notice, may apply to have the bill dis- 
missed. 

If a replication is filed, either party without entering any 
order to produce witnesses, may, on the usual notice to the 
adverse party, apply for a feigned issue.(2) For the pro- 
ceedings upon a feigned issue, in case of adultery, (see post. 
§ II, sub.) 

Any matter which would be a bar to the annulling of the 
contract may be set up in the answer, and if an issue is taken 
upon it, it shall be tried at the same time, and in the same man- 
ner as other issues of fact in liie cause.(3) 

No decree of nullity can be made, of course, by the default 
of the defendant, or in consequence of any neglect to appear 
at the hearing, or by consent. The cause must be heard after 
the trial or upon the coming in of the master's report, at a 
stated term of the court (4) 

For the form of a sentence declaring the nullity of a mar- 
riage, see Appendix, No. 315. 

If the sentence is pronounced during the life-time of the par- 
ties, it is conclusive evidence of the invalidity of the marriage 
in all courts and proceedings ; but if pronounced after the death 



(1) Rule 168. 2R. S., 142, §21. 

(2) Rule 167. 2 R. S., 175, § 45. By this section, all issues upon the 
legality of a marriage, (except where the ground is physical incapacity,) 
shall be tried by a jury of the* country, and the chancellor shall award a 
feigned issue for the trial thereof. 

(3) Rule 168. (4) Rule 170. 
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of either of the parties to the marriage, it shall only be conclu- 
sive evidence as against the parties in the suit, and those 
claiming under them.(l) 



SECTION II. 



DIVORCES DISSOLVING THE MARRIAGE CONTRACT. 

ADULTERY. 

1 

A divorce may be decreed, and marriages dissolved, when- C^aea in 
ever adultery has been. committed by husband or wife, in the vorce may be 

following cases. decreed. 

1. Where both husband and wife were inhabitants of this 
state, at the time of the commission of the offence. 

2. Where the marriage has been solemnized, or has taken 
place within this state, and the injured party, at the time of 
the commission of the offence, and at the time of exhibiting 
the bill of complaint, shall be an actual inhabitant of this state. 

3. Where the offence has been committed in this state, and 
the injured party, at the time of the exhibiting the bill of com- 
plaint, is an actual inhabitant of this state. 

It will be noticed, that there is a variation in the present 
form from the former act. By a clause of the first section of that 
act, the party injured was to be a. resident, where the mar-' 
riage had been solemnized in the state. The term inhabitant 
is now used throughout. See upon this subject the authorities 
collected. Office and Duties Masters in Chancery, 170, 173. It 
is probable that the case of Williamson v. Parisian. 1 Johns. 
C. R., 392, furnishes the rule of construction upon each of the 
subdivisions of the section. 

If the bill is by a wife, and she resides in the state, she shall 
be deemed an inhabitant thereof, although the husband reside 
elsewhere.(2) 

A bill for a divorce may be exhibited by a wife in her own Bill by a wife. 



(1) 2 R. S., 143, § 37. (2) 2 R. S., 148, § 57. 
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^^^^^V^^-^ name, as well as by a husband.(l) It is settled, that this pro- 
vision extends only to the cases of a divorce sought on the 
ground of adultery. If the bill is for a limited divorce, the 
wife must sue by a next friend.(2) 
Oath neces- '^^^ ^^^^j whether filed by husband or wife, must be verified 
"T- by oath, in the usual manner of verifying bills.(3) And the 

complainant must positively aver that the adultery charged 
was committed without his consent, connivance, privity or pro- 
curement ; that five years have not elapsed since he discovered 
the fact that such adultery had been committed ; and that he 
has not voluntarily cohabited with the defendant since the dis- 
covery of such adultery.(4) For the form of a bill, see Ap- , 
pendix. No. 316. 

The answer may in all cases be without oath or affirma- 
tion.(5) 
Admission of If the adultery be admitted, or the bill be taken as confessed, 
charge. Re- tjjg court shall refer the matter to a master, with directions to 

ference. ' 

take proof of the matters charged, and to report the same to 
the court, with his opinion thereon, and the cause shall be 
heard on such proof and report, before any final decree shall 
be pronounced.(6) 

After the order is entered to take the bill as confessed, or the 
answer is filed admitting the facts charged, a motion may be 
made on any motion day, or in term, for an order of re- 
ference.(7) 

If the bill is taken as confessed, there must be made and 

read on the motion, ^n affidavit of the regularity of the pro- 

ceedings.(8) See the order of reference, No. 317. 

Denial of If the material allegations in the bill are denied by the an- 

maufrs of *d^ swer, and no replication is filed within the time allowed by the 

fence. rules of the court, the defendant^ on due notice, may apply to 

have the bill dismissed.(9) 

If a replication is filed, either party, without entering any 



(1) 2 R. S., 144, § 37. 

l^) Woody. Wood, 2 Paige, 454; 8 Wendell, 357. 

(3) Rule 163. (4) Ibid. 

(6) 2 R. S., § 39. (6) 2 R. S., § 41. 

(7) Rule 164. (8) Ibid. 
(9) Rule 167. 
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order to produce witnesses, may, on the usual notice to the ad- V->^v^^^-/ 
verse party, apply for a feigned issue.(l) 

It is provided by statute, that if the offence charged be denied, 
an issue is to be made up for the trial of the facts contested by 
the pleadings, by a jury of the country at some circuit court.(2) 
The court may direct a special jury to be struck, and may make 
the necessary orders for procuring a list of jurors, and for 
striking the same.(3) 

See the orders for a feigned issue. Appendix, No. 317, and of 
the issue itself, No. 318. 

The defendant may, in the answer, set up the adultery of 
the complainant, or any other matt6r which would be a bar to 
a divorce.(4) The answer may include a denial of the charge 
of adultery, and an allegation of the adultery of the complain- 
ant, or a condonation of the offence.(5) If the adultery of the 
complainant has not been discovered, or has not been committed 
until after the answer of the defendant has been filed, the court 
will permit the defendant to file a supplemental answer, or a 
cross bill, to set up such defence.(6) g 

If an issue is tak^n upon a defence set up in the answer. Issue. ' 
such as a condonation, or the adultery of the complainant, it 
shall be tried at the same time, and in the same manner as 
other issues of fact in the cause.(7) 

The court may award a new, or further trial of the issues, 
as often as justice shall require.(8) 

For the proceedings upon the issue, and other points of prac- 
tice connected with it, see this Treatise, Vol. I^ p. 502. ^ 

No decree can be pronounced, as of course, upon the default. Decree, 
or in consequence of any neglect to appear at the hearing of 
the cause, or by consent. The cause must be heard after the 
trial of the feigned issue, or upon the coming in of the master's 
report, at a stated time of the court.(9) 

Where no one appears on the part of the defendant, the de- 
tails of the evidence in adultery cases shall not be read in ])ub- 
lic, but shall be submitted to the chancellor in open court.(10) 

For the form of a decree, see Appendix, No. 319. 



(1) Rule 167. (2) 2 R. S., 145, § 38. (3) Ibid. 

(4) Rule 168. (5) Wood v. Wood, 2 Paige, 108. 

(6) Smith y. Smith, 4 Paige, 432. (7) Rule 168. 

(8) 2 R. a, 145, { 40. (9) Rule 170. (10) Ibid. 
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• • 

^^-^N^^^^ It is usual to insert in the decree a clause, that the defendant 

may not marry again until the death of the complainant, but 

that the complainant is at hberty to marry again during the 

life of the defendant. This is in pursuance of the 47th section 

g of the statute. (2 R. S., 146.) 

When divorce Although the fact of adultery is established, the court may 

ftlS^d, *1he T d^ny a divorce. 

«"™7 *^*"S 1st. Where the offence sha)l appear to have been committed 
by the procurement, or with the connivance of the complainant. 
2d. Where the offence charged shall have been forgiven by the 
injured party, and such forgiveness shall be proven by express 
pl*oof, or by the voluntary cohabitation of the parties, with 
knowledge of the fact. 3d. Where the suit shall not have 
been brought within five years after the discovery by the com- 
plainant of the off*ence charged. And^ 4th. Where it shall be 
proved that the complainant has also been guilty of adultery, 
under such circumstances as would have entitled the defendant, 
if innocent, to a divorce.(l) 

As to the first case, where the offence has been committed by 
the procurement^ or with the connivance of the co-mplainant, it 
is presumed that procurement is used in the statute as synony- 
mous with collusion as understood in the ecclesiastical law ; 
viz., where there is an agreement for one party to commit the 
adultery, so as to siifier the other to obtain the remedy .(2) 

Connivance, by the same law, is acquiescence in the 
offence, after knowledge of it has been obtained, with the ex- 
pectation that the guilt will be renewed. It is to be proved by 
a train of conduct and circumstances. On the part of the hus- 
bandy matrimonial cohabitation after knowledge is eonni- 
vance.(3') 

Connivance, in the acceptation of that law, differs from con- 
donation. The latter may be meritorious ; connivance in- 
volves criminality. It seems to involve acquiescence in future 
anticipated guilt, as well as in the past.(4) 
As to the case of forgiveness, or condonation, it has been 



(1) 2 R. S., 145, § 40. 

(2) Cneeve v. Creeve, 3 Haggard, p. 130. 

(3) Rogers v. Rogers^ 3 Hagg. Rep., p. 58. Moorsom v.-Moorsam, 
3 Hagg., 105. Hodges v. Hodges, Ibid. 119. 

(4) Turton v. Turton, 3 Hagg., 356^ 



Sec. II.] DIVORCES DISSOLVING MARRIAGE. 239 

held, that although the offence has been forgiven, (either ex- v^.^rv^s^ 
pressly or impliedly from cohabitation with knowledge of the 
fact,) yet if the same offence, or one of the same class is re- 
peated, the condonation is at an end, and the right to the di- 
Torce is revived.(l) 

It is a question, whether subsequent cruel treatment will be 
sufficient to revive a condoned adultery. 

In the case of Johnsmt v. Johnson^ the vice-chancellor of the 
first circuit held, that subsequent ill treatment by the husband, 
revived a condoned adultery. (See 1 Edwards' Rep, 439.) 
Upon an appeal, the chancellor admitted this to be the English 
rule, but considered it not to prevail in our state, and to be in- 
applicable to our system as to divorces. He also considered 
that supposing the rule to prevail, there was not ground sufii- 
cient to apply it in the case before him. (4 Paige, 460.) 

The cause was carried to the court of errors. {14 Wendell^ 
637.) Chief Justice Savage was very decided in the opinion, 
that subsequent ill treatment would revive the right to sue for 
the divorce. Senator Tracy supported the views of the chan- 
cellor. The decree was reversed by a vote of 11 to 9. The 
reporter adds, that upon settling the decree, senator Kemble 
stated, that he had voted for reversal on the ground that a eon- 
donation had not been established by the proofs in the cause, 
and had not examined the question of a revival. The reporter 
adds, that the question must be considered undecided, the opi- 
nion of the vice-chancellor having the support of the chief jus- 
tice, justice Neilson, and nine senators, and that of the chan- 
cellor, of senator Tracy, and eight senators. 

A defendant may deny the adultery charged, set up a forgive- 
ness, and allege acts of adultery by the complainant as a cam- 
pensatio criminis in the same answer.(2) 

The same jury may be directed to inquire into ail these 
matters.(3) 

If the wife is complainant, the legitimacy of any children of Legitimacy, 
the marriage, born or begotten of her before the filing of the 
bill, shall not be affected by the decree of dissolution.(4) 

And if the husband is complainant, the legitimacy of chil- 



(1) Smith V. Smith J 4 Paige, 432. Johnson v. Johnson^ Ibid. 469. 

(2) Smith 7, Smith, 4 Paige, 4&. (3) IbicL 
(4) 2 R. S., 145, § 41. 
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• 

V-^V'x^ dren, born or begotten before the commission of the offence 
charged, shall not be affected by the decree.(l) The legitimacy 
of other children of the wife, may be determined by the court 
upon the proofs in the cause.(2) In every such case, the legiti- 
macy of all children begotten before the commencement of the 
suit shall be presumed, until the contrary shall be showii.(3) 

In the case of Cross v. Cross, 3 Paige, 140, the chancellor 
stated, that it was the duty of the court, to examine the proofe 
as to alleged ille^timacy with the most rigid scrutiny, in order 
to prevent the rights of innocent children from being sacrificed 
by the misconduct or negligence of their parents. The chan- 
cellor also cites and approves of the decision in the Banbury 
case. 1 Sim. & St. Rep., 153. 

He also held, that the admissions of the wife, as to the bas- 
tardy of a child, could not be received — although as to her own 
guilt they might be, in connection with other satisfactory proof. 

If the husband would question the legitimacy of any of the 
children of his wife, the allegation that they axe, or that he be- 
lieves them to be illegitimate, must be distinctly stated in the 
bill.(4) 

If a reference is ordered, the master is to take proofs, and re- 
port his opinion upon the question of legitimacy, as well as 
upon the other matters of the bill ;(5) and if a feigned issue is 
awarded, an issue on the question of legitimacy of the children 
IQ shall be awarded and tried at the same time.(6) 
Disposition of If a wife be complainant, and a decree of dissolution be pro- 
nounced, the court may make a further order or decree, com- 
pelling the defendant to provide for the maintenance of the 
children of the marriage, and to provide such allowance to the 
complainant for her support, as the court shall deem just, hav- 
ing regard to the circumstances of the parties respectively.(7) 
Effect of de- If ^ wife be complainant, and a decree dissolving the marriage 
crec as te the ^^ pronouuced, and she is the owner of any real estate, or has 
wife. in her possession any goods or things in action, which were 

left with her by her husband, acquired by her own industry, 
given to her by devise or otherwise, or to which she may be 
entitled by the decease of any relative intestate, all such real 



(1) 


2 R. S., 145, 


§42. 


(2) 


Ibid. 


• 

(3) 


Ibid. 


(4) 


Rule 169. 




(5) 


Ibid. 


(6) 


Ibid. 


(7) 


2 R. S., 145, 


§43. 
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estate, goods or things in action, shall be her sole and absolute 
property.(l) 

And if the husband be complainant, and such a decree be 
pronounced, the right of the complainant to any real estate 
owned by the defendant at the time of pronouncing the decree, 
in her own right, and to the rents and profits thereof^ shall not 
be taken away or impaired by such dissolution of the marriage ; 
and he shall also be entitled to such personal estate and things 
in action as may belong to the defendant, or be in her posses- 
"sion at the time such decree shall be pronounced, in like manner 
as though the marriage had continued.(2) 12 

A wife being a defendant in a suit brought by her husband, 
and convicted of adultery, shall not be entitled to dower in her 
husband's real estate, or any part thereof^ nor to any distribu- 
tive share of the personal estate.(3) 



Dower. 



SECTION IIL 



LIMITED DIVORCES. 



I 



A separation from bed and board for ever, or for a limited 
time, may be decreed by the court on the complaint of a mar- 
ried woman, in the following cases : — 

1st. Between any husband and wife, inhabitants of the state. Jurisdiction. 
2d. Where the marriage shall have been solemnized,, or shall 
have taken place within the state, and the wife shall be an actual 
resident at the time of exhibiting her complaint. 3d. Where the 
marriage shall have taken place out of the state, and the parties 
have become and remained inhabitants of the state at least one 
year, and the wife shall be an actual resident at the time of ex- 
hibiting her complaint.{4) 

By an act, passed in 1824, (Ch. 205, § 12,) it was declared 
lawful for the court to extend the same rights to husbands that 
are given to femes covert, by the 10th and llth sections of the 
act concerning divorces, &c., and to grant to the husband the 
tsame relief^ for the like causes as femes covert are entitled to, 



(1) 2 R. a, 146, § 44. (2) Ibid. § 45. 

(3) Ibid. § 46. . <4) Ibid. § 48. 
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3 



under the act aforesaid. In the case of Perry v. Perry ^ 2 
Paige, 506, it was decided, that this section still continued 
in force. 

Such separations may be decreed for the following causes :— 
1st. The cruel and inhuman treatment by the husband of his 
wife. 2d. Such conduct, on his part, towards her, as may ren- 
der it unsafe and improper for her to cohabit with him. 3d. The 
abandonment of the wife by the husband, and his refusal or 
neglect to provide for her.(l) 

The bill of the complainant, in every ciise, must specify par- 
ticularly the nature and circumstances of the complaint on 
which she relies, and shall set forth times and places with rea- 
sonably certainty .(2) See the form. Appendix, No. 320. 
Next friend of rpj^^ ^j£^ cannot file this bill in her own name. She must 

wife* 

unite with some one as her next friend. If the bill is filed in 
her own name, the defendant may demur.(3) 

The next friend must be worth two hundred and fifty dollars 
over and above his debts.(4) The objection to his sufficiency may 
be taken upon a motion to remove him, as in Lawrence v. Law- 
rencey 3 Paige, 269, or upon an application to stay proceedings 
until a proper next friend should be appointed, or security for 
costs given, as in Robertson v. Robertson^ 3 Paige, 387. The 
wife, in a proper case, may be authorized to sue in forma pau- 
peris. But the court will first ascertain that she has probable 
3 cause for filing the bill. 

The bill must be verified by oath, in the usual manner of 
verifying bills where an oath is required.(5) 

In the case of R v. jR , 1835, counsel feeling some 

uncertainty by whom this oath should be taken, a jurat was 
annexed for both the wife and next friend. See Appendix, 
No. 324, 

The defendant may be permitted to prove, on his justification, 
the ill conduct of the complainant, and on establishing such 
defence to the satisfaction of the court, the bill shall be dis- 
missed.(6) 

If the bill is taken as confessed, or the facts charged are ad- 
mitted by the answer, the Complainant may apply on any regu- 

(1) 2 R. S., 147, § 49. (2) Ibid. § 50. 

(3) Wood V. Wood, 2 Paige, 454. 8 Wendell, 357. 

(4) Robertson v. Robertson, 3 Paige, 387. 

(5) Rule 163. (6) 2 IL S., 147, § 51. 



Oath to bill. 



4 
Defence. 



5 

Reference. 






Sec. III.] LIMITED DIVORCES. 243 

lar motion day or in term, upon due proof of the regularity of v.^^^^^--' 
the proceedings to take the bill as confessed, or upon the bill 
and answer, for a reference to a master to take proof of the 
material facts charged In the bill, and to report such proof to 
the court, with his opinion thereon.(l) See the form of the 
order, Appendix, No. 322. 

The master, upon such a reference, may take the examina- 
tion of the complainant on oath, as to any cruel or inhuman 
treatment alleged in the bill which took place when no wit- 
nesses were present, who are competent to testify to the facts 
on such reference.(2) 

If the allegations of the bill are denied, proofs are taken before 
an examiner, unless an issue is applied for, in the usual course 
of the court. ^ a 

The 170th rule applies also to limited divorces. No decree Decree, 
can be made merely upon the default of the defendant, or in 
consequence of any neglect to appear at the hearing of the 
cause, or by consent. 

The cause must be heard at a stated term of the court, after 
the trial of the issue, or upon the coming in of the master's 
report^3) / 

Upon decreeing a separation, the court may make such fur- 
ther decree as the nature land circumstances of the case may re- 
quire, and may make such order and decree for the suitable sup- 
port and maintenance of the wife and her children, or any of 
them, by the husband, or out ajf his property^ as may appear 
just and fit.(4) 

And even where a decree of separation from bed and board is 
not made, the court may make such order or decree for the 
support and maintenance of the wife and her children, or any 
of them by the husband, or out of his property, as the nature 
of the case renders suitable and proper.(6) 

When a decree of separation for ever, or for a limited time, 
shall have been pronounced, it may be revoked at any time 
thereafter, by the same court by which it was pronounced, 
under such regulations and restrictions as the court may im- / 
pose, upon the joint application of the parties, and upon their 
producing satisfactory evidence of their reconciliation.(6) 



(1) Rule 164. (2) Rule 168. (3) Rule 170. 

(4) 2 R, S., 147, § 52. (5) Ibid. § 53. (6) Ibid. § 64. 
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, In the case df Colvin v. Colvin, 2 Paige, 385, a decree had 
been made upon a bill by the husband, dissolving the marriage 
contract on the ground of adultery. After the decree was en- 
rolled, both paities joined in a petition to the court, requesting 
that the enrolment might be opened and vacated ; that the de- 
cree might be reversed, and the parties restored to the rights 
which they had formerly enjoyed, and that the bill and other 
papers might be taken from the files, and destroyed. 

The chancellor determined, that after this decree had been 
regularly entered, no order could be made to affect the rights of 
third persons, acquired under the decree. A sale, for example, 
of property by one, in which but for the decree the other should 
have joined, must be protected. The application to take the 
papers olBT the file was therefore denied. The other part of the 
prayer of the petition was allowed, and an order was made 
opening the enrolment, vacating the decree, and directing the 
bill to be dismissed, without prejudice to the rights of any 
persons acquired under the decree. The papers and 'proceed- 
ings were ordered to be sealed up, and not to be copied or in- 
spected but by the special permission of the court. 

In this case, the principle of the statutory provision was ap- 
. plied to a case of adultery. 

Control of In a suit by a wife, either for a divorce or a separation, the 
court may, during the pendency of the cause, or at its final 
hearing, or afterwards, as occasion may require, make such 
order as between the parties, for the custody, care, and educa- 
tion of the children of the marriage, as may seem necessary and 
proper, and may at any time thereafter annul, vary, or modify 
such order. (1) 

In the case of Graves v. Graves, 2 Paige^ 62, the bill, which 
was for a divorce on the ground of adultery, was taken as con- 
fessed — a report of the truth of the allegations was obtained — 
and a decree dissolving the marriage contract was pronounced. 
The chancellor referred it to a master, to ascertain and report 
which of. the parties ought to have the care and custody of the 
children of the marriage ; and if he should award the custody 
of them, or either of them, to the wife, he should also report what 
sum the defendant should pay to the complainant for their 
maintenance, and when, and in what manner. He was also to 



childven. 



(1) 2R.S., 148. §67, 
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ascertain whether any end what allowance should be made to '^-^^v"^^-^ 

the complainant for her own sapport, and when emd how the 

same ought to be payable ; and what security should be given 

by the defendant for the payment of such ^sums as should be 

fixed by the master for the maintenance of the children, oir for 

the support of the complainant. 

Costs, and a counsel fee, may be allowed to the wife upon her 
obtaining a decree.(l) ^ 

Whenever the court shall make an order or decree, requiring Enforcement 
a husband to provide for the maintenance of his children, or for suppoit!" 
an allowance to his wife, the court may require such husband to 
give reasonable security for such maintenance and allowance, 
Upoa his neglect or refusal to give such security, or upon the 
default of himself and his surety to pay the amount, the court 
may sequester his personal estate, and the rents and profits of 
his real estate, and may appoint a receiver, and apply tbe funds 
towards 4such maintenance and allowance.(2) 



SECTION IF, 



ALIMONT AND BXPEKSES. 



In every suit brought, either for a divorce or for a separation, Expenses of 



the court may in its discretion, require the husband to pay any 
sums necessary to carry on the suit, during its pendency ; and 
it may decree costs against either party, and award execution 
for the same, or it may direct such costs to be paid out of any 
property sequestered, or in the power of the court, or in the 
hands of a receiver.(3) 

This provision relates only to the costs and expenses of the 
suit. However, by the settled course of the court, probably re- 
cognised in the 68th section of the statute, an allowance for 
support pendente lite is constantly made. 

The mode of obtaining an allowance for either support or 



suit. 



(1) Graves v. Graves, ut supra. 

(2) 2 R. a, 148, § 58. (3) Ibid. $ 56. 

VOL. II. 32 
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costs, is usually by a petition. It is usual to unite the applica^ 
tions.(l) See the form, Appendix, No. 323. - 

So far as the application relates to costs, the court will gene- 
rally determine upon the affidavits, showing what is the amount 
of the property of the husband, or his circumstances, and the 
nature of the suit.(2) 

The question of the wife's guilt will not be entered into in 
settling this allowance,* by hearing . conflicting affidavits.(3) 
She must, however; in her petition for an allowance, deny the 
adilltery, unless she-has answered under oath, and denied it in 
her answet.(4) 

In Wogd v. Wood, 2 Paige, 116, the court allowed $150 
for expenses of the suit; in Osgoodv. Osgood, (Ibjd. 621,) $100 
was allowed by the court below : the order was reversed, but 
upon other grounds than the amount. Lmorence v. Lawrence^ 
3 (3 Paige, 267,) $50 was directed to be advanced. 

Alimony dur- The court, in general, directs a reference to a master, to exa- 
mine and report what would be a reasonable sum to be allowed 
for the support of the wife, (and children, if left with her,) dur- 
ing the suit. See the order. Appendix, No. 324. 

For the proceedings before the master, see Office, &c.. Mas- 
ters in Chancery, p. 167, &c., where the general rules of the 
court and several authorities from the ecclesiastical courts are 
stated. 

In the case of Lawrence v. Lawrence, 3 Paige, 270, the 
chancellor entered at large upon these rules, and stated that the 
allowance was in the discretion of the court ; that in fixing it, 
the court should take into consideration the nature of the hus- 
band's means, the situation of the parties in society, the amount 
of his income, and whether it is derived from property, or from 
his own personal and daily exertions. The fact must also be 
regarded, whether there are children or other relatives of the 
husband who have claims upon him for sustenance or educa- 
tion. He also declared that the alimony which is allowed pend- 
ing suit, is always in a much smaller proportion than that 
which is assigned to her, as a permanent provision, after.she has 



mg suit. 



(1) As in Osgood v. Osgood, 2 Paige, 621. 

(2) Osgood V. Osgood, ut supra. Wood v. Wood, 115. 

(3) Wood V. Wood, 2 Paige, 114. Osgood v. Osgood, Ibid. 621. 

(4) Osgood V. Osgood, ut supra. 
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established the fact of such misconduct, as to entitle her to a 
divorce or separation. , ' 

The details of this case should be carefully examined by a 
master, in passing upon the question of an allowance for ali- 
mony. If it appear upon the face of the bill itself that no 
decree can be obtained, the court will not allow alimony.(l) 

In Germond v. Germond, 4 Paige, 643, the chancellor held 
that the allowance for temporary alimony, should be estimated 
according to the expense of board and clothing at the place 
where the wife's connections reside, if she chooses that as tbe 
place of her residence, unless the expense o( living there is dis- 
proportioned to the property of the husbond. The allowance 
should be limited to the actual wants of the wife until decree. 



(1) Wood y. W6od, 2 Paige, 454« 



CHAPTER 34. 

LUNATICS AND IBIOT9. 

SECTION L 

TO OBTAIN A COMMITTEE- 
I 

Jurisdiction. The care and custody of all idiots, lunatics^ and persons of 
nnsonnd mind, as well as of their leal and personal estate, is 
comn>itted by statute to the chancellor. He is to provide for 
their safe keeping and maintenance, and for the maintenance 
of their families, and the education of their children, out of 
their personal estate, and the rents and profits of their real 
estate respectively,(l) 

As to the source of the jurisdiction in England, see OoUin- 
»on on Lunatics, Vol. I. p. 86. Shelford on Lunacy, p. 15^(2) 
In re Fitzgerald^ 2 Sch. & Lefr. 438. 

The statute, it will be observed, distinguishes three classes, 
viz., idiots, lunatics, and persons of unsound mind. . The 
former term indicates incompetency from the birth ; the second, 
an original capacity now lost or suspended ; the latter phrase 
has been supposed by some to be synonynoous with lunacy, but 
Lord Eldon and Chancellor Kent have treated it. as indicating a 
state distinguishable from the others, yet such as to make a 
commission proper. Chancellor Kent held the jurisdiction of 
the court to extend to a case, where from age, disease, or other 
cause, the party was so weak and imbecile, as to* be unable to 
manage his afiairs.(3) 



(1) 2 R. S., 52, § 1. 

(2) This appears to me, to be the most valuabte treatise upon the sub- 
ject we have. 

(3) Lord DonegaVs case, 2 Vesey, Sen., 408. The Earl of Ports- 
numth, April, 1815, cited by Mr. Shelford. In the matter of Barker, 2 
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In some subsequent English cases, this court has refused to V-^^VX,- 
go to this extent. In re Holmes^ 4 Russell's Rep,, 182, the re- 
turn was that the party was not a lunatic, but partly from pa- 
ralysis, aond partly from old age, his memory was so mtich im- 
paired as to render him incompetent to the management of his 
affairs, and consequently of unsound mind. 
> The lord chancellor (Lyndhurst,) recognised Lord Eldon's 
doctrine, in Ridgioay v. Darwin, (8 Vesey, 66,) that cases 
might be proper for a commission, though falling short of in- 
sanity, but he suppressed the return^ and issued a new commis- 
sion, on the ground that the conclusion did not necessarily fol- ' . 
low from the facts stated, and the facts found were not sufficient 
to justify the appointment of a committee. 

In ear parte Atkin>so7i, Jsicohs^ Rep., 333, the jury returned, 
that the party at the time of the return was a lunatic enjoying 
lucid intervals, and during such intervals was capable of go- 
verning himself, and administering his affairs. The return was 
quashed, and a new commission issued. 2 

The commencement of the proceedings, is by a petition for a Petition. 
Gomiiinission in nature of a writ de lunatico mquvrendo. For 
the form of the petition, see Appendix, No. 325. 

It should be acccmipanied with affidavits, setting forth the 



Johns. Ch.. Rep., 232. Iji th» case, CfaanccUor Kent examines all the 
authorities prior to h^ decision^ and concludes, as stated in the text, that 
the inquiry mi^ht be, whether the party was mentally incapable of ma- 
naging bis affairs. 

The order in the case also is in the alternative, '^ of unsound mind, or 
mentally incapable of conducting his affairs.'' The jury found that he 
was unsound, and incapable. 

Chancellor Kent says, that a lunatic is one who has sometimes under- 
standing, and sometimes not. And this is the definition of Sir William 
Blackstone, 1 Com., 304. But in practice, and under the language of 
the commission, lunatics are dirided into those who have and have not 
lucid intervals. Numerous returns may be found, of the jury finding that 
the party is a lunatic, not enjoying lucid intervals. Such is the return 
in the precedent in Shelford, p. 63^. In Collinson it is the reverse, that 
he does enjoy lucid intervals. The commission is, whether he is a luna- 
tic, or enjoys lucid intervals. In ea: parte Ferne^ 6 Vesey, 640, an ob- 
jection was taken to the return, for not stating whether he enjoyed lucid 
intervals or not. Lord Rosslyn overruled the objection, stating that he 
considered the return as having, not in express terms, but by implication, 
negatived lucid intervals. 
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'<^^^>r^<^ unsound state of mind of the party, stating some instances of 
conduct or language as plainly indicate it. 

Lord Chancellor Hart, appears to have been very scrupulous 
as to granting a commission without strong preliminary proof. 
He required all the facts and evidence to be laid before him, 
3 and a case to be made of at least a probability of insanity .(1) 

Perrons who The application may be made, by the attorney-general, on 
behalf of the people,(2) by a husband or wife ; by any relation 
of the party ; by an executor against a legatee under a will ; by 
a trustee against a cestui que trust ; and by creditors.(3) 

A commission has also issued upon the petition of a tenant 
of the party ;(4) and even strangers may obtain it, in opposition 
to the members of the family, where the lunacy seems indis- 
putable.(6) 

The carriage of the commission will, however, be given to 
relations in preference to strangers, if there is no valid objection 
to it, even where strangers apply, or a distant relative, and near 
relations object.(6) 

Where there was a contest for the carriage of the commission 

between a person, who was the heir at law, and next of kin of 

the party, and his sister-in-law, in whose custody he had been 

for some time, but who was no relation in blood, the heir at law 

was preferred, as being most likely to secure the objects of the 

. commission.(7) 

Court not In €x parte Tomlinson, 1 Yes. & Bea., 68, the Lord Chan- 

aromniUsloinr ceU^r Said, it had not been contended on either side, that the 

though lunacy person exercisinff the office of lord chancellor is bound to issue 

proven. a commission of lunacy whenever the fact of lunacy is esta- 

I I — — »» .HI I ■ ■ ■ II II ■ .1 ■ P.I ■-»^— ■ I 111 ■ I 

(1) Ex parte Persse, 1 MoUoy, 219. The Lord Chancellor said, 
that the mere issuing of a commission might produce consequences 
highly detrimental, and it is not to issue without great circumspection, 
the lord chancellor interposing, to give directions to physicians person-* 
ally to visit the supposed lunatic, and afterwards to consult with them 
apart, it being almost the only case in which a judge was justified, and 
bound to use private means of obtaining information. 

(2) 1 Coliinson, 125. In re McLean^ January, 1806, cited by Shel- 
ford, p. 93. 

(3) 1 Coliinson, 125. Shelford, 93. Ex parte Ogle, 15 Vesey, 112. 

(4) Shelford , 93. 

(5) In re Smithy 1 Russell, 348. The Lord Chancellor charged the 
costs of the opposition, upon the relations making it. 

(6) Tomlinsonj ex parte, 1 Ves. & Bea., 57, 

(7^ In re Green, April, 1821, cited Shelford, p. 94. 
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Wished ; that he should be sorry if he had to exercise such an v.-^*V*v-/ 

authority, as by granting it, in many cases, he might for ever 

prevent a cure. The true point to consider in the exercise of 

this most delicate and important authority, is, whether it is 

really necessary for the benefit of the lunatic, with reference to 

his mental health, and his property, that a commission should 

issue. That he had occasion to consider the subject lately 

upon an application for a commission in the instance of a lady, 

who unquestionably was a lunatic. She was under the care of 

her husband, who opposed the application — ^not finding any 

thing in his conduct with reference to the care either of her 

person or property, which required his interposition, he had re- 

fiised to grant a commission. 

In Sherwood v. Sherwood, 19 Vesey, 286, the Lord Chan- 
cellor observed, that the person issuing the commission, ought 
at least to have a strong and high belief, that his judgment, 
should it be called in question, will be afiirmed. 

And Mr. Shelford says, (p. 82,) that where the application is 
opposed, or the lunacy is not apparent, the lord chancellor will 
make an order, before issuing the commission, for delivery of 
copies of the afiidavits, to two physicians of his own nomina- 
tion, for their perusal ; that they have access to the party for 
the purpose of examination, and to certify to the lord chan- 
cellor the result, their opinions on his state of mind, and the 
ground on which they form such opinions. Mr. Shelford cites 
several cases, and says that there are numerous instances of 

similar orders. 

5 
Before property, within this state, of a non-resident lunatic Non-resident 

can be reached by this court, a committee must be appointed ^""*^'*^' 
upon a regular commission. The commission cannot be exe- 
cuted beyond the limits of the state. It may be executed in 
such county as is most convenient. If his residence is near the 
line of the state, it should be executed in the adjoining county. 
Personal notice of the time and place of execution of the com- 
mission, must be given to the supposed lunatic.(l) The gene- 
ral rule in England is, to execute the writ at the mansion- 
house of the party, or where his property is situated.(2) 



(1) In the matter of Pc«t«, 2 Paige, 174. PcrAi/w' case, 2 Johns. Ch. 
Rep., 124. 

(2) Exparte Sou^icot, 2 Vesey, Sen., 401. 
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6 

Order. 

7 
Commission. 



Place of exe- 
cution. 



If the chancellor is satisfied that the case warrants a commis- 
sion, an order is made, that a writ, in the nature of a writ de 
lunafico inquirendoy issue. See the form, Appendix, No. 326. 

And upon this order being entered, the register, &c. will seal 
a writ or commission. See the form, Appendix, l!io. 327. It 
is directed to three persons. More may be named if deemed 
requisite, but three may act. 

An act was proposed in Parliament, in the year 1832, autho- 
rizing a commission to issue to one or more commissioners. 
(Shelford, 83, n.) 

It is not of so much moment with us, where the fees are 
small, to reduce the number. 

Upon the death or incapacity of commissioners, a new com- 
mission may be issued.(l) 

The general rule is^ that the commission should be executed 
at the place of residence of the supposed lunatic.{2) Where 
the party had a town and country residence, both in the same 
county, the execution was directed to be had at or near either 
of the places, as the commissioners should think discreet.(3) 

Mr. Shelford cites a case before Lord Brougham, {In re 
Green, April, 1831,) in which, on account of the convenience 
of witnesses, it was directed that the alleged lunatic be conveyed 
from London, where he had been for some time, to the place 
of his former residence, where the commission was ordered to 
be executed. As the general form of the order is, that the writ 
be executed at or near the residence of the party, care should 
be taken to vary the order in this respect, if the circumstances 
require it. 

In re Waters, 2 Mylne & Craig, 38, a commission was di- 
rected to be taken in a county different from that nearest the 
abode of the party, to avoid the expense of carrying down me- 
dical witnesses from London : it was sent to Middlesex. And 
Lord Lyndhurst acted upon this rule, In re Millsf, cited in 
9 the note. 

Authority of Before stating the proceedings under the commission, it may 

the court pend- , /., i, /., i 

ino- the pro- be useful to advert to the power of the court, to take measures 
eedings. £qj. protecting the lunatic or his proi)erty during the investi- 

gation. 

(1) Inre Parker, October, 1828. Shelford, 83. 

(2) Ex parte Baker, 19 Vesey, 340. In re Pettitt, vi supra* 

(3) In re Jervis, 14th August, 1829 ; Shelford, 96. 
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While the rule is fully recognised that the chancellor cannot "^^.-^^v^v^ 
permanently assume the custody of a supposed lunatic's person 
or estate, without the verdict of a jury, yet it has been held that 
he may temporarily interfere and take care of persons, as to 
whom a commission has been allowed, until a jury have passed 
upon the case.(l) Any order which will be necessary for the 
due execution of the commission, will, of course, be made ; such 
as an order preventing the removal of the party out of the ju- 
risdiction, before the writ is executed.(2) jq 

The commission, and a copy of the order being left with one Praecipe to 
of the commissioners, (the first named,) he signs a prcedpe to 
the sheriff of the county in which the writ is to be executed, 
directing him to summon a jury to inquire into the alleged lu- 
nacy. See Appendix, No. 328. 

The time to be allowed in the prcedpe is not prescribed. 
By analogy tp the statute, as to summoning jurors before the 
circuit courts, six days' notice might be adopted as a general 
rule.(3) In New- York, the practice has been to fix a shorter 
peiiod. It may be regulated by the convenience of the sheriff. 

The commissioners, are usually directed in the order, to give j^jj^jj J^ ,„ 
notice of the time and place of executing the commission, to the nosed lunatic. 
supposed lunatic. The party has a right to be present at the of h^iS*"*^**^'^ 
execution of the writ. The commissioners, or a jury, have a 
right to inspect and examine him.(4) The commissioners 
should take care that proof is made to them of the service of 
such notice. 

If there are peculiar^circumstances which render it improper 
or unsafe to give the notice, the facts should be brought before 
the chancellor upon the application, that the provision as to 
notice may be omitted.(5) 

If a party who has the custody of the supposed lunatic, re- 
fiises to produce him, the court will make an order to compel 



(1) 2 Wilson & Shaw's Rep. House of Lords, 515. 

(2) Lady Marias case, Ambler, 88. In re French, cited by Shcl- 
ford, 100, n. 

(3) 2 R. S., 414, § 30. 

(4) Ex parte Southcot, 2 Vesey, 405. Id the matter of Pettii^ 2 
Paige, 174. In the matter of T^<icy, 1 Paige, 582^ 

(6) Ibid. 
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^^--^'V*'^^ him to do so, and upon disobedience will commit him.(l) 
The commissioners should issue a warrant for his production 
1)efore them.(2) 

An order may be obtained for allowing persons to have ac- 
cess to the lunatic, to enable them to oppose the petition. 

In a case where a commission had been issued, the daughter 
of the alleged lunatic, and her husband, petitioned that they 
might have access to him, averring that he was of sound mind, 
and able to manage his own afiairs. The lord chancellor or- 
dered, that the petitioners and their solicitors, and medical ad- 
visers, should have access to the party at all seasonable times 
prior to, and during the execution of the commission ; and the 
persons having the custody of the party, were restrained by or- 
der from interfering with, or interrupting the petitioners or 
their solicitors, or medical advisers, in such visits, and from 
removing, or concealing him.(3) 

In the case of ex parte Halsey, cited in ex parte Smathcot^ 
2 Vesey, Sen., 403, the commission was executed, and a com- 
mittee appointed, where the mother of the party had taken him 
out of the kingdom, to avoid producing him. 

Where a party had been brought before commissioners, and 
appeared rational, and before being brought up a second time 
had been allowed to drink freely, when from his altered con- 
duct the jury believed him insane, the return was quashed.(4) 

It is stated in ex parte Smith, (1 Swanston, 6,) to be a not 
uncommon practice where the lunatic cannot be removed to the 
jury, for one or two of them to examine him, and report their 
opinion to the others. 

Mr. Shelford, (p. 101, n.) suggests the propriety of giving 
notice not only to the supposed lunatic, but also to some of his 
relations or friends, who are not concerned in the application. 
Production of I do uot kuow that the mode of compelling the attendance 
witnesses. ^£ witnesses before commissioners, has ever been settled in our 
court. It is stated by Mr. Maddock's, (p. 570,) and Mr. Shel- 
ford, (p. 103,) that the commissioners may sign and seal a 



(1) Lord Wenmari's case, 1 P. Wms.,701. In re Holmes^ I3th De- 
cember, 1827. Shelford, 99. 

(2) ColliDson, 144. 

(3) In re Fletcher, April, 1832. Shelford, 98. 

(4) A ca6e cited by Shelford, 100, from 1 Paris db Fonbl. Med. Juris., 
294, n. 
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subpcena to be served upon them ; a power they exercise, not 
under any positive provisions of an act of parliament, but by 
i mplication. and as necessary to enable them to execute the 
commission, the commissioners exercising the power which 
formerly belonged to the escheator or sheriff.(l) 

As the power in our state resides in the court of chancery, 
not in the chancellor, or vice-chancellors, as special officers, I 
should presume, the ancient course of the court, where witnesses 
were to be brought before a master, would be proper. The sub- 
poBna was the same as to appear to a bill ; and a label or ticket 
accompanied it, specifying the officer before whom the witness 
was to attend.(2) 

In England, the administration is in virtue of a personal 
authority committed by the crown, not to the court of chancery, 
but to an officer of the crown, not necessarily the one who holds 
the great seal.(3) There is an instance of its being granted 
to the lord high treasurer by warrant.(4) The master of the 
rolls and vice-chancellor, have no jurisdiction in the matter.(5) 
See the form of the English subpoBncu, Appendix, No. 329. „ 

The sheriff is to obey the directions of the commissioners in Duty of «he- 
summoning the jury. He may, if so directed by the commis- 
sioners, guard the passage to the room where the jury 'are de- 
liberating, to prevent any intrusion upon them. It is improper 
for him to be in the room with the jwry, or to converse with 
them upon the subject before them.(6) Where a sheriff had 
thus interfered,, the inquisition was set aside, and a new com- 

mislsion issued to a coroner.(7) 

The commissioners are not authorized to make out a list of 

jurors to serve. This duty belongs to the sheriff. The commis- 
sioners may decide upon the validity of challenges to jurors.(8) 



(1) In ex parte Lundy 6 Vesey, 784, Lord Eldon, (in a case of bank- 
ruptcy, however,) said, that commissioners in lunacy came in the room 
of another authority, and were meant to have all the powers that autho- 
rity had ; and among these there is reason to say, it must be incident to 
the office of commissioner of lunatics to summon witnesses. 

(2) Parkinson v. Ingraham, 3 Vesey, 607. This was amended by 
farmer rules. See rule 76. 

(3) Ea: parte Grim^tone, 2 Vesey, Jr., 75, n. Ambler, 707. 

(4) Wigg V. Tiler, 2 Dickens, 553. 

(5) Shelford, 130. 

(6) In the matter of Arnhout, 1 Paige, 498. (7) Ibid. 
(8) In the matter of Wager, 6 Paige, II. 
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^^--^-v^^*^-^ I apprehend that the commissioners need not be sworn. 

Duty of com- There is no statutory provision or rule of court requiring it. 

miBsloners. Under Commissions to take testimony, the commissioners are 
not sworn by our practice ; the English oath of secrecy being 
adopted in the time of Lord Macclesfield. (See ante, Vol. I., p. 
678, and n. 6.) So, Lord Redesdale shows, that commissioners 
in partition are not sworn, although in our state, there is a sta- 
tute requiring it. 

In relation to every legal question arising on the execution of 
the conmussion, a majority of the commissioners must de- 
cide.(l) 

The commissioners, after the testimony is closed, should 
submit the question to a jury in the form of a charge, stating 
the law applicable to the case, and recapitulating the facts if 
necessary, but without arguments of counsel on either side. 
And the jury are to be instructed, that if twelve or more of them 
find that the party is not incompetent, they are to deliver their 
verdict accordingly ; or if the same number decide against his 
competency, that they then find and determine the other facts 
directed to be inquired of; and that if twelve of them cannot 
agree either way, they report the fact to the commissioners, that 
their return may be made accordingly.(2) 

Oath to jurors One of the commissioners administers an oath to the jurors ; 

and witnesses, ^^^j ^\^ swcars the witnesses. Appendix, No. 330. 

Inquiry as to 1^ ^^11 ^ noticed, that the commission directs an inquiry as 

property. jq ^he property of the supposed lunatic. 

Mr. Shelford observes, (p. 84,) that it has not been the prac- 
tice in England, for thirty years past, to make particular in- 
quiries before the jury respecting the heir at law, or the pro- 
perty of the lunatic ; but these facts, as well as who are his 
next of kin, are subsequently ascertained and reported by the 
master, to whom the matter of the lunacy is referred, after the 
inquisition has been returned. The jury, generally, return 
their ignorance of these facts, as well as of the lands in which 
the lunatic has aliened. 

I have acted in one case, in which the return was, that 
no evidence was laid before the jury, as to the property of the 
party. 



(I) In the matter ofAmhaut, 1 Paige, 499. (H) Ibid. 
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The agreement of twelve of the jurors is sufficient to justify V-v^v^V-ir 
a return. It is foreign to the plan of this work, to state mi- inquisitiou. 
nutely what return will justify the appointment of a committee. 
Some cases of insufficient returns are collected in the note. 
But if the jury can find that the party is of unsound mind, so 
as not to be capable of the government of himself and his pro- 
perty, it is sufficient.(l) For the form of an inquisition, see 
Appendix, No. 331. 

' The s^als of the jurors must be set to it, and it is the usual 
practice for the commissioners to sign and seal it also. 

The commissioners endorse a return upon the inquisition, 
Appendix, No. 332. 

The solicitor prosecuting the commission, then presents it to Mode of pro- 
the chancellor, and usually accompanies it with a petition, for a^*"^8euln^ 
an order appointing a committee of the person and estate. aside inquisi- 

If the finding has been contested, the court will sometimes 
direct notice of this application to be given to the parties who 
opposed. Or, if a petition for liberty to traverse, or an issue, is 
presented, will hear the two together, where convenient.(2) 

Any person who has opposed the commission, may take mea- 
sures to prevent a committee being appointed, by petitioning for 
an issue. 

The English course of allowing a traverse of the inquisi- 
tion, does not prevail in our state. The practice is, to award 
an issue in its place.(3) 

An issue may be obtained also after a committee has been 
appointed.(4) For the form of the order, and of the issue, see 
Appendix, Nos. 333, and 334. 

The court will make a provisional order, pending the pro- 



(1) Sherwood v. Sanderaoriy 19 Vesey, 280. Cooper, 108. In this 
case, the verdict was, ^' that the person was not a lunatic, but of unsound 
mind, so that she is not sufficient for the government of herself, her ma- 
nors, lands, dtc.'' See Dennis y* Dennis, 2 Saund., 352. Returns, ^^that 
the person was not sufficient to manage his person and estate," (1 Atk. 
160,) " not of sufficient understanding to manage her own affairs," (3 
Atk. 169,) '^ not a lunatic, yet not proper to take care of his aiffairs dur- 
ing his fits," (2 Vesey, Sen., 405,) were respectively quashed. See also, 
ea: parte Holmes, 4 Russell, 182, before cited. 

(2) In the matter of Christie, 5 Paige, 242. 

(3) WendeWsesLse, 1 Johns. Ch. Rep., 600. In the matter of TVacy, 
1 Paige, 582. 

(4) Ibid. 
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^<^^*^^^ ceedings for the care of the lunatic's estate, and of his per9on.(l) 
See Appendix, No. 335. 

The frame of the issue, and the proceedings upon, are regu* 

lated by the late act of our legislature, (Laws, 1839,) and the 

jg rule adopted upon it. See as to this, post, Addenda, No. 1. 

Who may ap- The party himself, or any of his family or relations, his 

■ue. ^^ ^^ '"^ alienee, or any person having an interest in his land or a party 

who has entered into a contract with him, may apply for an 

issue.(2) It seems that a mere stranger may not apply.(3) 

It is not usual to grant a traverse, or with us, an is§ue, until the 

chancellor, upon a private examination of the party, is satisfied 

that it is his wish to traverse, and that he is in a situation to 

present a petition for that purpose.(4) 

This applies to the case of an application in the name of the 
lunatic himself But where such was the application, and the 
chancellor was satisfied, it was in fact by a party a conveyance 
to whom was overreached, an issue was directed, upon that 
party filing a stipulation to be bound by the decision.(5) 



SECTION n. 



APPOINTMENT OP A COMMITTEE. 



Petition. It was before observed, that a petition is presented upon the 

return of the inquisition, for the appointment of a committee. 
3 See the form, Appendix, No. 336. 

Order of refer- Upon this, an order of reference is usually made to a master, 
to inquire and certify who is, or are, the most proper person or 
Persons to be appointed committee or committees of the person 
and estate of the lunatic. Appendix, No. 337. 

Notice is to be given to his heirs at law, and next of kin. 



ence. 



(1) Matter of Wendell, IJohns. Ch. Rep., 603. In re Prank, Am- 
gust, 1825. In re Chapman, August, 1829. Shelford, p. 128, n. 

(2) They may traverse in England. See ex parte Merley, 9 Vesey, 
478. 2 Wilson & Shaw, appeal cases, 520. 

(3) Ex parte Ward, 6 Vesey, 579. 

(4) In the matter of Christie, 5 Paige, 242. (5) Ibid. 
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Our practice differs from the English in this point, that the 
inquiry as to the property of the lunatic, and the security to be 
given, is made part of the saniQ order as the selection of a pro- 
per committee. In England, the master first reports his ap- 
proval, and a petition is then presented for confirmation of the re- 
port, and the appointment of the committee and a reference back 
to the master, to inquire into th6 nature and amount of the luna- 
tic's property, to settle a proper sum for maintenance; and the 
order also frequently directs that the costs of the application 
and of the inquiry before the master, shall be paid by the com- 
mittee, and allowed on passing his accounts.(l) 

I do not see why all these inquiries may not be embodied in 
one order. This is done in the Appendix, No. 338. 

The court will, in a propef case, as where the property is 
small, and the evidence satisfactory as to qualifications, appoint 
a committee without a reference.(2) This has been frequently 
done in pur court.(3) 

The proceedings before the master, and the general rules 
governing his selections, are stated in Office, &c., Masters in 
Chancery, p. 147, et seq. 

Whenever a person connected with the family can be found 
eligible, and willing to give the security, he ought to be ap^ 
pointed the committee.(4) 

The heir and next of kin are entitled, of right, to propose 
themselves to the master for the charge of the person. In Ire- 
land, it is held, that any other person must obtain an order for 
liberty to do so ; and his petition, which should be presented 
promptly, should state the objections to the heir and next of 
kin, and set out particularly the facts on which he grounds his 
claim to be preferred.(5) 

An heir at law will be required to give security as well as a 
stranger, unless the master report that no one can be found to 
act as committee who will give security .(6) 



(1) Shelford, 132. 

(2) Ex parte FarroWj 1 Russell & Mylne, 112. Ex parte Lacy, 1 
CoUinsoD, 196. 

(3) Some instances are cited by Mr. Moalton's Practice, Vol. III., p 
611, fu 

(4) Matter of Huasey, 1 MoUoy, 226. 

(5) Matter of Persse, 1 Molloy, 439. 

(6) la the matter of Frank, 2 Russell, 450. 
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^<^^V^^ If the lunatic has a son of proper age, and in the country, 
and no objection exists to him, it is almost of course to appoint 
him committee of the estate.(l) 

Persons whose places of residence admit of their frequently 
visiting the lunatic, and inspecting the management of his con- 
cerns, should be preferred as committees.(2) 

A committee cannot be discharged without showing some 
valid excuse for resigning his trust. The fact, that his situa- 
tion is unpleasant from controversies in the family of the luna- 
tic, is not sufficient for that purpose.(3) 

The custody of a female, unmarried, will be given in pre- 
ference, to one of her own sex. But one person should, in gene- 
ral, be appointed committee of the person.(4) 

Unless strong reasons exist to the contrary, the custody of a 
lunatic wife will be committed to the husband, and of a hus- 
band to the wife ; but, in the latter case, the court appears dis- 
posed to unite some person, especially a medical man, with 
3 her.(5) 

^^^' For the master's report, see Appendix, No. 339. 

How object It is stated in the English books,(6) that a petition is to be 
presented, praying the confirmation of the report, and the ap- 
pointment of the selected committee, with the other directions. 
This course has been pursued with us, although, generally, a 
motion has been made merely without a petition. And where 
there is no opposition or contest before the master, no objections 
can exist to it. 

But where there has been a contest upon any point, the prac- 
tice is not finally settled by rule or decision in our own court, 
within my knowledge. It seems to me, that by far the best 
course is, to pursue the general practice of filing the report, en- 
tering an order nisi to confirm it, givmg notice, and driving 
the party to exceptions. By adverting to the 35th and 36th 
chapters of Mr. Smith's Practice, it will be seen, that some 



(1) Matter of Lord jBan^er, ^ MoUoy, 618. 

(2) Ea^ parte Fermor, Jacobs' Rep., 406. 

(3) Matter of Lytle, 3 Paige, 251. 

(4) Ea: parte Ludlow, 2 P. Wms., 636. 

(5) Lord Wenmari^s case, 1 P. Wms., 701. Ex parte Euepf 18 
Vesey, 22. 

(6) 2 CoUinsoD, 157. Shelford, 132. 
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doubt in Epgland still exists, as to what reports are proper for '^^-^•'V^^ 
exceptions, and what can be rectified only by petition to review ; 
or, a still more anomalous case, a petition for leave to except. 
A striking case is stated by him, (Vol. II. p. 367,) of the uncer- 
tainty of the practice, and the inconvenience of a petition, and 
the superior convenience of exceptions. 

But the case of Chennell v. Martin^ (4 Simons, 346,) seems 
to me, not only high authority, but as furnishing the simplest, 
and best rule. The vice-chancellor went far to explode the dis- 
tinction between certificates and reports, saying he thought it 
clear that all a master's certificates were reports, and all his re- 
ports certificates. He enters critically inli3 an examination of 
many cases, and concludes, that where the objection does 
not appear upon the face of a report, if the master reports or 
certifies adversely, the objection should be made to his re- 
port or certificate by exception, not by petition or motion ; 
and that this course is directed by the general orders of the 
court. 

Perhaps the only solid distinction between a certificate and 
report is, that upon the former, no action of the court is to be 
had ; for example, a certificate of having expunged imperti- 
nent matter from a pleading, which act was heretofore per- 
formed by a master : a certificate of costs being taxed — appoint- 
ment of a receiver, in which case, by a settled rule, the report 
is final, without application to the court. I do not recollect 
another case, in which something must not be done upon a 
master's report, or certificate, calling for the action of the court. 
In the present instance, the report is only of approval, and of a 
certain sum for an allowance. The appointment, and order 
for payment is yet to be made, founded upon the report. 

For the form of the order appointing a committee, see Ap- order^of 
pendix, No. 340. poimmeBt. 

In general, the same person is appointed committee of the 
person and estate, though sometimes different conmiittees are 
appointed. 

The chancellor will make any order which may be neces- 
sary for securing proper attention to the lunatic. In one case, an 
order was made that a particular physician be requested to visit 
the lunatic at his residence, and to direct the medical treat- 
ment, and to report the state of her health, &c., and what 
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v->^V^^' might be done for her health and comfort, having regard to her 
iiicome.(l) 

The committee will, of course, be removed for any miscon- 
duct upon a petition and sufficient affidavits, or an inquiry be- 
fore a master.(2) 

The committee, under the supervision of the chancellor, has 
the entire right to control the person of the lunatic, and to con- 
fine him if necessary. By the statute respecting the safe keeping 
of lunatics, the committee. may provide a suitable place for the 
confinement of one furiously mad, or so disordered as to endanger 
his own person or that of others, and to confine and maintain 
him in such a manner as shall be approved by the overseers of 
the poor of the city or town.(3) 

There are other provisions in the act which may apply; but 
non« of them are to restrain or abridge the power of the chan- 
cellor concerning the safe keeping of lunatics, or the charge of 
- their persons or estates.(4) 

Maintenaticc. The committee should have regard entirely to the care, com- 
fort, and health of the lunatic. All of the income which is 
necessary will be applied, and the allowance upon any acces- 
sion of fortune, will be increased. Next of kin, and expect- 
ants, are not to be regarded.(5) 

The chancellor may also direct the children of the lunatic to 
be supported out of the estate, and orders have been made for 
the payment of sums for their advancement in life, and in dis- 
charge of their debts.(6) 

In a case before the vice-chancellor of the first circuit, 
where the father of the lunatic was old and infirm, and had for 
many years been supported by him, the committee continued to 
advance moneys for his support and clothing, wliich were al- 
lowed on passing his accounts.(7) . It is, however, most pru- 



(1) /n re Pearson, November, 185i8. Shelford, 143. 

(2) Shelford, 193. 

(3) 1 R. a, 634, § 1. (4) Ibid. p. 635, § 12. 

(5) Ex parte Chumley^ 1 Vesey,' Jr., 296. Ex parte Baker ^ 6 
Vesey, 8. 

(6) Foster v. Marchant, I Vernon, 263. In re Alderson, 1808. In re 
Jessup, 1808, Shelford, 154. In re Le Huep, December, 1828. 

(7) In the matter of Sutton, 1836. See 2Meri7ale, 101. Sec several 
cases, (not elsewhere reported, Shelford, 155—162. 
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dent to get the previous sanction of the court for all such dis- v.^^-v^<^ 
bursements. 7 

As a gfeneral rule, the committee cannot enter into any Duties of the 

. . , /. 1 1 • committee. 

transaction or contract respectuig the property of the lunatic, 
without the authority of the chancellor, or vice-chancellor.(l) 
He cannot institute suits, and it is proper for him to apply for 
liberty to defend a suit. He should not reduce rents, without a 
previous order, which is usually made, if a master report it ex- 
pedient. It will be referred to a master, to ascertain whether 
it is for the benefit of the lunatic to grant leases of mines be- 
longing to him, or to complete a contract for a purchase of ad- 
joining propertj^, to exchange lands, to make repairs, or to re- 
build messuages, whether a compromise of a claim would be 
advantageous, &c. 

The passing of the accounts of a committee is governed by 
the 154th and 155th rules, copies of which, with forms of the 
annual accounts and inventory to be rendered by him, are to 
be furnished to the committee by the register, &c. These 
directions are so full and minute, that it is needless to detail the 
practice upon this subject. The filing of an inventory is re- 
quired by statute.(2) ^ 

A petition should be presented by the former lunatic, stating Superseding: 

• • J* ^r^iij r the commis- 

his recovery, and praying a supersedeas. It should come from si^n. 
him, and not from his relations.(3) 

* A personal attendance is usually directed, and strong aflSda- 
vits should be furnished to the court made by medical men, or 
other competent persons, showing the restoration of a sound 
state of mind.(4) 

In ex parte M. before the vice-chancellor of the first circuit, 
a commission had issued in 1832, and the party found a lu- 
natic. In 1834, on the petition of his committee, a stipersedeas 
issued. The petition was supported by the aflidavits of the 
physician and warden of the lunatic asylum, in which he had 
been placed by his committee. Upon fresh indications of sup- 
posed insanity, a new commission, issued in 1833, under which 



(1) See Shelford, p. 179 to 204, and the numerous cases cited, not 
elsewhere reported. 1 Collinson, 274, et seq. 

(2) 2 R. S., 63, § 8, 9, 10. 

(3) Ex parte Stanley, 2 Vesey, Sen., 25. 
(i) 1 Collinson, 324. 
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he was again found a lunatic, and a committee re-appointed. 
A supersedeas was granted upon this commission, in February, 
1834, and in May, 1834, a third commission was issued, under 
which, the jury promptly found him of sound mind. 

Sometimes the court will only suspend the commission for a 
certain period, instead of superseding it, to give time to see if 
the party has perfectly recovered, he having often relapsed. 
In such a case, the party is allowed to have the custody of his 
estate, the powers of the committee being suspended merely.(l) 

No part of the jurisdiction in lunacy, requires greater cau- 
tion than that of determining when a commission shall be su- 
perseded, for, although a safe conclusion may be arrived at 
upon evidence, in establishing lunacy, it is very difficult to de- 
termine when the mind is restored ; depending upon the circum- 
stance, whether the party has been led to these topics upon 
which his mind was affected.(2) 



SECTION III. 

8ALE, dbC, OF THE REAL ESTATE OF LUNATICS. 

Sale for debti. Whenever the personal estate of any idiot , lunatic, or other 
person specified in the act, shall not be sufficient for the dis- 
charge of his debts, it shall be the duty of the committee of his 
estate to apply by petition to the court by which they were ap- 
pointed, praying for authority to mortgage, lease, or sell, so 
much of the real estate of such idiot, lunatic, or other person, 
as shall be necessary for the payment of such debts : the said 
petition shall set forth the particulars and amount of the estate, 
real and personal of such idiot, lunatic, or other person, the ap- 
plication which may have been made of any personal estate, 
and an account of the debts and demands against such estate. 
On the presenting of such petition, it shall be referred to a 
master in chancery, or to the clerk of the court, to inquire into 



(1) Ex parte Ferrargj Mosel^, 332. Ex parte Turner^ Jacobs' 
Rep., 404. 

(2) Ex parte Holyland, 11 Vesey, 10. 
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and report upon the matters therein contained, whose duty it 
shall be to examine into the truth of the representations made, 
to hear all parties interested in such real estate, and to report 
thereon with all convenient spe^d. 

If, upon the coming in of the report and an examination of 
the matter, it shall appear to the court that the personal estate 
of the idiot, or other person above specified, is not sufficient for 
the payment of his debts, and that the same has been applied to 
that purpose as far as the circumstances of the case rendered 
proper, an order shall be entered, directing the mortgage, leas- 
ing, or sale of the whole, or such part of the said real estate as 
may be necessary to discharge the said debts. 

The court may require any additional security to be given 
by any such committee, for the faithful application and account- 
ing for the proceeds of such mortgage, lease, or sale, and may 
require an account thereof to be rendered from time to time. 

In the application of any moneys raised by any such mort- 
gage, lease, or sale, the committee shall pay all debts in an 
equal proportion, without giving any preference to such as are 
founded on sealed instruments. 

It is first to be noticed, that the application to the court must 
be by petition, as the statute directs. No other mode can be 
adopted. Notice of its presentation must be given to the heir 
at law, and next of kin. See the form. Appendix, No. 341. 

It seems also absolutely necessary, that a reference to a mas- 
ter should be directed, however clear the c&se may be upon the 
petition and do([^uments.(l) There was no such provision in 
the act of 1813, (1 R. L., 147.) See the order, Appendix, 
No. 342. 

These provisions as to selling real estate for payment of debts, 
were first adopted in England, in the statute 43 Geo. III. c. 75. 
Prior to that act, the court had no authority in the matter.(3) 

Lord Eldon considered that he had discretion under the 
English statute to sell or not, as should be most for the benefit 
of the lunatic.(3) 

I presume that by our act, if the personalty is proven insuffi- 



(1) 2 R. S., 64, § 12. 

(2) Ex parte Smith, 5 Vesey, 556. Ex parte Dykes, 8 Vesey, 79. 

(3) Ex parte Phillips, 19 Vesey, 124. 
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V-^^y"^^ cient, the court must grant the order,(l) and a creditor could by 
application against the committee, compel him to do what the 
statute declares to be his duty. In the case of The Executors 
of Brasher v. Van Cortlandt, 2 Johns. Ch. Rep., 242. 400, a 
sale was obtained under a bill filed by a creditor. Some ex- 
pressions of the chancellor, have led to the supposition, that a 
creditor might petition under the statute. It would at least be 
most prudent, to apply for an order, directing the committee to 
petition, or be removed. The 12th section, requiring a refer- 
ence to a master, and the 13th showing that the court is to be 
satisfied upon the coming in of the report, (all new provisions,) 
appear to restrict the jurisdiction to the case of a petition by 
the committee. See also, 2 Paige, 597. For the form of a 
master's report, see Appendix, No. 343. 

This report, I apprehend, ought to be regularly confirmed, 
and a petition presented for an order directing the mortgaging, 
leasing, or sale of the property specified in the report, to dis- 
charge the debts. See the petition and order. Appendix, 
No. 344. 

The committee having made the sale, reports it with the 
name of the purchaser and terms, to the court ; upon which an 
order that he execute a conveyance is made. See AppendiX| 
2 No. 345. And for the form of the deed, Appendix, No. 346. 

port oHnfa'nu ^^^^e the personal property, and the rents, profits, and in- 
come of the real estate of any such idiot, lunatic, or other per- 
son above specified, shall be insufiicient for his maintenance, or 
that of his family, or for the education of his children, a simi- 
, lar application may be made by the committee to the chan- 
cellor, or to the court having jurisdiction for authority, to 
mortgage, or sell the whole, or so much of the real estate as 
shall be necessary for that purpose, upon which the same refer- 
ence and proceedings shall be had, and a like order shall be 
entered, as herein before directed. 

In the case last mentioned, the court shall direct the manner 
in which the proceeds of such sale shall be secured, and the 
income or produce thereof appropriated.(2) 

The proceedings stated under the last head, to obtain a sale 
for payment of debts will be a sufiicient guide. 



( I) In the matter of Pettit, 2 Paige, 597. (2) 2 R. S., 64, § 17. 
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The statute directs, that the court shall give such orders V-'^-v^v. 
respecting the time and manner of any sale as shall be deemed Qgncrai prori- 
proper ; and no conveyance in pursuance of any such sale shall sions- 
be executed, until the sale shall have been reported on the oath 
of the committee, and confirmed by the court directing the 
same.(l) 

Every conveyance made under the order of the court, pur- 
suant to the provisions of the act, shall be as valid and ejSfectual 
as if the same had been executed by the idiot, or lunatic, when 
of sound mind.(2) 

An inquisition taken abroad, will not justify an application 
for a sale of a lunatic's real estate lying in this state.(3) 

In a late case before Lord Brougham, the master had re- 
ported, that it would be advantageous to raise a sum of money 
on mortgage of the estate of the lunatic, which was one for life, 
to be applied in payment of the incumbrailces and of his debts, 
and recommended that the eldest son should be at liberty to 
purchase an annuity on the life of his father, to be secured to 
the son, his executors, &c., during the life of the father, and 
charged on ])art of the estates ; and that, subject to this an- 
nuity) and to a mortgage directed to be made, to be executed by 
the eldest son to the persons advancing the money, that the 
estates should he again settled in the manner they were before. 
This was ordered^ and it was also ordered, that application be 
made to parliament for the purpose.(4) 

The real estate of a lunatic cannot be sold, until not merely 
the income, but the capital of the personalty has been ex- 
hausted in his support, or at least, until the court can see 
that it must, in the natural course of events, be ex- 
hausted.(5) 



(1) 2 R. S., 64, } 18. (2) Ibid, f 21. 

(3) Matter of Perkins^ 2 Johns. Ch. Rep., 174. 

(4) In re Frank, 1832. Shelford, 370. 

(5) Id the matter of Pettitj 2 Paige, 598. 
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SECTION IV. 

LUNATIC TRUSTEE, AND ENFORCEMENT OP tCONTRACTS. 

Whenever any idiot, or lunatic, shall be seised, or possessed 
of any real estate, by way of mortgage, or as a trustee for others 
in any manner, his committee may apply to the court of chan- 
cery, for authority to convey and assure such real estate, to any 
other person or persons entitled to such conveyance or assu- 
rance, in such manner as the said court shall direct ; upon 
which a reference, and the like proceedings shall be had, as in 
the case of an application to sell real estate ; and the court, 
upon hearing all the parties interested, may order such convey- 
ance or assurance to be made.(l) 

On the application of any person entitled to such conveyance 
or assurance, by bill or petition, the committee may be com- 
pelled by the court of chancery, on a hearing of all parties in- 
terested, to execute such conveyance or assurance.(2) 

The practice must be the same as upon an application to sell 
real estate, (ante, p. 264.) In other particulars^, where the sta- 
tute is silent, the course under the act relative to infant trus- 
tees, will be applicable. 

The specific performance of a contract made by a lunatic, 
when of sound mind, may be decreed by the court, and the 
committee ordered to execute all necessary conveyances for 
that purpose.(3) 

The summary proceedings under this statute, are not to be 
adopted in all cases. A bill may still be resorted to, if the case 
appears to require it. So the court will direct a bill to be filed, 
where, since the length of time since the creation or last decla- 
ration of the trust, the title of the claimant may appear to require 
deliberate investigation in the presence of the parties in- 
terested.(4) 

After the death of a lunatic, it appears that the jurisdiction 
of the lord chancellor in England, sitting in lunacy ceases for 



(1) 2 R. S., 55, § 19. (2) Ibid. § 20. 

(3) 2 B. S., 55, § 22. (4) Shelford, 379. 
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most purposes. He cannot. make an order to try who are heirs 
at law of the lunatic, nor for distribution to the next of kin. 
A bill in chancery must usually be filed.(l) 

Persons who have claims upon the ei^ate of the lunatic, under 
the control of the committee, must apply to this court by peti- 
tion, to enforce the claim. He will not be permitted to sue at 
law, except with the express sanction of the court.(2) 



(1) Dutchess of NorfoWs case, Jacobs, 593. Wiggy, Tilery2 Dick. 
552. Ex parte Gilbert, 1 B. & B. 297. Grosvenor v. Drar, 2 Knapp, 
82. The proceedings ia the court below are fully stated in Shelford, 
p. 215. 

(2) In the matter of Heller^ 2 Paige,, 200. In the matter of Hopper^ 
5 Paige, 489. 
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LUNATIC TRUSTEE, AND EN' 



SECTION ^ 

A. 



Whenever any idiot, or . i. 

of any real estate, by wa^ 

in any manner, his co^ ^g court op chancery, 

eery, for authority to 

other person or r e</rt> ^^ taking testimony before an exa- 

rance, in such «/rered by a statute, passed on the 18th 

which a refers v efiect of that eict was, to compel an in- 

the case of , «?fery case, except where proceedings before 

upon hear ^already commenced at the date of its passage, 

ance or r ,»• statute, may teach some useful lessons. 

On t' , ot New- York, there were brought into the courts 

or as' j^T that act, nine causes. Of these, three werie tried. 

pell ^,-. three or four issues were settled, and none tried. 

te^ ^<n the frame of the act, eveiy lawyer saw, that to get 

'^e ready, was but the eonmiencement of delay and diffi- 

'!^, and hence expense. In fact, the statute amounted almost 

4 suspension of the collection of testimony, m new causes, 

^ the period of one year. 

It was repealed at the ensuing session of 1839, and almost 
Iff acclaim. Another statute has been adopted, the provisions 
of which, it is believed, will be found practical anti beneficial. 

Some remarks, upon the system of taking testimony in courts 
of equity, may not be inappropriate. 

The abolition of secret examinations in our state, has not 
produced those evils which were anticipated by many wise 
judges ; or, at any rate, the judicious rules of practice adopted, 
have, to a great extent,^ obviated them. On the other side, sig- 
nal advantages have resulted from the publicity of the investi- 



gation. 



I have no doubt, that the present system, so far as the eli^ 
citing the truth of a case is the object, is preferable to an inves- 
tigation before a jury. With the attendance of vigilant coun- 
sel, the objections arising from the want of marking the con- 
duct of witnesses, are but shadowy, and amply overbalanced 
by the caution and deliberation with which questions are pro- 
posed, and answers put down. 
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The best possible system, could it be obtained, is that pur- ^^-^"V^^-^' 

in some of the French tribunals, where the witnesses are 

ed before the judge who is to decide, upon a schedule of 

*ories, with liberty to add others on the spot, as per- 

*e judge, and the answers are taken down by him, or 

A clerk. This system is, to a great extent, adopted 

i .ies relating to an examination before a yice-chaneellor. 

t, the situation of our courts of equity, and the rooted ha- 

-d of the profession, prevent this course. The next best 
mode, in my opinion, for reaching the trutb is, the one now 
pursued. 

It must be admitted, that the price paid for it is heavy, in 
great delay^ and considerable expense. Great efforts have been 
made by chancellor Walworth, to lessen these evils. Should 
the officer be required to have a preliminary meeting at which 
the pleadings should be furnished, and the points in issue 
well discussed, something more might be accomplished. I be- 
lieve, also, that by requiring a schedule of direct interrogatories 
to be furnished, on which to lay the foundation of the exami- 
nation, some delay would be avoided, and precision more cer- 
tainly attained. 

The act referred to, of May 2, 1839, authorized the court to Examination 
direct an issue, when it was deemed proper, if applied for by ^(^l^ *" ^**' 
either party, within such time as the court should by general 
rale prescribe. Under this, the 67th rule has been so amend- 
ed, as to warrant the application for an issue within 20 days 
afier the replication is filed, or the cause is in readiness to take 
testimony against all the defendants. See further as to this, 
post, subdivision 2. 

The act, (§ 6,) directs, that if an issue shall not have been 
applied for within the time prescribed by the rules of the court, 
or where such issue has been applied for and refused, or where 
the party, on whose motion the order to form an issue was ob 
tained, shall have waived the order, the parties may proceed to 
take the proofs before an examiner or a commissioner, accord- 
ing to the former practice of the court, or to such general rules 
as the chancellor may prescribe for the purpose. 

The statute of 1838, (§ 2,) directs, that when a cause pend- Application 
ing in the court of chancery is at issue, upon a replication to ^^^ *° *®^"®* 
the plea or answer of all or any of the defendants, and in readi- 
ness to take testimony therein, the complainant, or any defend- 
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ant to whose answer or plea a replication has been filed, may, 
within such time, and under such regulations as the chancellor 
shall prescribe, apply to the chancellor, or vice-chancellor, be- 
fore whom the suit is pending, for an issue or issues, to try the 
matters of fact in dispute between the parties, by a jury, before 
a circuit court, a court of common pleas, mayor's courts, or 
the superior court of the city of New- York. 

To this section, part of the 67th rule applies, as follows : 
That where the complainant, or any of the defendants, as to 
whose plea or answer a replication has been filed, desires an 
examination of witnesses in the presence of the vice-chancellor, 
or in open court at the hearing, or, if he wishes for an issue to 
try the fects in dispute by a jury, he- may, within twenty days 
after the replication put in, or the cause is in readiness 
against all the defendants, give notice of an application to the 
court for that purpose, for the first regular motion day in term 
or vacation, after due notice of such application can be given ; 
but the order cannot be granted until the Cause is in readiness 
for hearing, or to take testimony against all of the defendants. 

Notice of the application must be given to the several parties 
who have a right to take testimony in the cause. 

To enable a defendant to give such notice to his co-defend- 
ants, where they appear by a different solicitor, the complain- 
ant's solicitor, as soon as the cause is in readiness to take testi- 
mony, shall give notice thereof to each defendant, to whose plea 
or answer he has filed a replication, stating in such notice the 
names of the other defendants who have a right to take testi- 
mony in the cause, and the solicitor by whom they respectively 
appear ; and the defendant shall have twenty days thereafter to 
give notice of his application .(1) For the notice to be given 
by the complainant, see Appendix. No. 347. 

The party making the application, shall furnish the court 
with a brief abstract of the matters of fact in issue between him 
and the adverse party, not exceeding five folios in any case ; 
and either party may read or refer to the pleadings of any of 
the parties, who are entitled to take testimony in the cause.(2) 

If the chancellor, or vice-chancellor, before whom such appli- 
cation is made, shall l)e of the opinion that the case is proper 



(1) Rule 67. (2) Ibid. 
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to be tried by a jury, and that the proceeding in the suit will 
be expedited, or the costs diminished, or that it will be more 
conducive to the ends of justice that such trial be had thereon, 
he shall award such issue ; or, he may, in his discretion, direct 
the testJHiony to be taken in open court at the hearing of the 
cnuse, or before an examiner or commissioner, according to the 
practice of the court of chancery, previous to the passage of the 
act hereby repealed. 

The -chancellor, or vice-chancellor, before whom the applica- 
tion is made, in case such issue is awarded, shall prescribe a 
short and convenient form, containing the issue or issues to be 
tried by the jury, stating the same either by way of interroga- 
tory or otherwise ; or, he may refer it to a master to settle the 
form of the issues, subject to the supervision of the court ; and 
such chancellor, or vice-chancellor, may give such fiirther di- 
rectiotis as he may deem necessary as to the time and manner 
of trying the issues, the reading of the answers, or other papers 
in evidence, the examination of parties as witnesses in behalf 
of other partiesj or as to any other matter connected with the 
trial of the issues as has been heretofore usual in relation to 
feigned issues (Jil^cted by the court of chancery, or as he in his 
discretion may deem important. 

Where a trial by a jury is awarded, if the form of the issue 
is settled by the court, the order for such trial shall state the 
several questions to be passed upon by the jury, and the names 
of the parties to the issue, and which party is to be considered 
as holding the affirmative uport each question to be tried.(l) 
See the form of the order. Appendix, No. 348. 

An appeal from any decision or order made by the chancellor. Appeals, 
or vice-cha|icellor, 'either in awarding or refusing an issue, 
shall not stay proceedings in the cause pending the appeal, un- 
less specially directepl by the chancellor, or vice-chancellor, be- 
fore whom the cause is pending.(2) 

If it is referred to a master to settlei the form of the issue or 
issues, he shall settle the same in the form of interrogatories, to 
be answered by the verdict of the jury. Such interrogatories 
shall be stated at length in the report, and he shall also state 
which party is to be considered as holding the affirmative of 



3 



(1) Rule 67. (2) Law, 1839, § 3. 
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each question, or issue, upon the trial See the fomf of the 
Order of Reference to the Master, Appendix, No. 349, and of 
the Report and Interrogatories, No. 360. 

Upon the filing of a certified copy of such older when set- 
tled by the court, or of the order of reference and master's re« 
port after it has become absolute, or been confirmed if excepted 
to, with the clerk of the circuit court, or other court before 
which the trial is directed to be had, the said court shall be 
deemed to be fully possessed of the cause for the trial thereof, 
in the same manner as if a formal recoid of a feigned issue had 
been made up and sent into such court to be tried. Either party 
may give notice and bring on the trial, unless the trial is put off 
by the court upon sufficient cause shown, as in other cases ; 
aud, if the party holding the affirmative of such issue fails to 
appear, or to give evidence in support thereof^ a verdict may be 
taken in favor of the adverse party. And a copy of the minutes 
of the court, containing the verdict of the jury upon such 
issues, certifibsd by the clerk, shall, upon the hearing in this 
court, be sufficient evidence of the trial and verdict. 

The court, in its discretion, may award an issue at any time, 
provided notice of the ajq^lication has been given before any 
witnesses have been examined, and before an order to produce 
proo& has been entered and 3erved.(l) 



No. 2. 



EXAMINATION TO CREDIT. 

The practice, as stated in page 489 of Volume I., has been 
changed. In Sears v. , November 3, 1836, the chan- 
cellor decided that examinations to credit must be made during 
the running of the rule to produce witnesses. If there were 
special reasons why this was not done, (as where a commission 
was returned afterward, and the witness to be discredited had 
been examined under it,) the court should be applied to to open 
the proofs, and for time to examine — that articles were unne- 
cessary. 



(1) Rule 68. 
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DOCUMENTARY EVIDENCE. 



By the 17th rule, as amended, May, 1839, where any deed, 
or other instrument in writing, which is duly acknowledged 
or proven in such manner as to authorize it to be read in evi- 
dence is stated in the bill, or where any judgment or other 
matter of record is set out, or distinctly stated in the bill, such 
deed or instrument, or an authenticated copy of the record, may 
be read upon the healing of the cause upon bill and answer, 
unless the defendant in his answer denies tfie due execution of 
such deed or instrument, or the existence of such recoid, either 
positively, oar according to his belief. 

And,, in the case of Pardee v. De Calla, in chancery^, 6th 
Marchy 1838^ it was decided, that the exemplification of a judg- 
ment, or of an execution, or of other matters of record dis- 
tinctly referred to and stated in the bill, may be read in evidence 
upon the hearing on pleadings and proofs, although it was not 
made an exhibit before the examiner, and no notice of the in- 
tention to usse it on the hearing had been given. (See the ease 
cited, in a note to Rule 75, ed., 1839.) 



No. 3. 



P&ge 142f Vol, 2. Before the 9th subdivision. 

Foreclosure suits^ in the fourth class, are entitled to priority 
over all other suits in that class, unless the defendant, before 
the cause is heard, shall file with the register, assistant-iegistery 
or clerk, at the place where the court i» held, an affidavit that 
he has a good and meritorious defence,, and that his answer 
was not put in for the purpose of delay ; the filing of whieh 
affidavit he shidl have noted on the calendar. (Rule 91.) 



No. 4. 

Page 147. Subdivisionj 15^ 

It is not necessary to wait until after the sale, before taxings 
the costs, and enrolling the decree. The costs may be notioed 
for taxation immediately after the decree, giving the same no- 
tice as it required upon service of a summons, (6 Paige, 526,) 
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and the decree cka be enrolled at any time, after thirty days 
from its being entered. 



No. 5. 

Pag^e 149. Ctmelusion of the first paragraph. 

If no objections are filed to the draft of the report, it cannot 
be excepted to ; and in such case the motion can be made upon 
the report before it is confirmed. 
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substance, . . . , ,28 

43. A deposite of $250 may be made instead of bond, . 28 

44. How, and in what cases, an appeal stays the proceedings, . 29 

45. In the case of a decree for money, ... 29 

46. Of a decree for assignment of securities, .29 

47. Of a decree for execution of conveyance, ... 30 

48. Of a decree for sale, &c. real estate, ... .30 

49. Appeal and bond, a stay in all other cases, except where pe- 

rishable property is id be sold, where testimony may be taken 
conditionally, where the order is for a commitment, &c., 31 

50. Suggestion of an omitted case, .... 31 

51. Petition of appeal to be filed in 8 days, . . 32 

52. What it should contain, ..... 33 

53. What papers to be transmitted to the court, . 33 

54. When the petition, &c. must be brought in, . . 33 
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AFFEAL-- Continued, 

66. When the court of errors is possessed of the cause, 
56. An order to answer petition is of course, 

67. Cannot be entered till petition is filed, , 

58. Service of copy to be made on solicitor, 

59. Answer to petition — when it may be filed, 

60. If none filed, appellant may move for reversal, 

61. Amendment of appeal — when permitted, 

62. Should be upon notice — form of^ . 

63. Respondent may apply, as well as appellant, . 

64. Proceeding upon an order waiver of an appeal, 

65. Motion to dismiss appeal for irregularity proper, not to answer, 

66. In general an appeal from a part is a submission to the rest of 

a Qecree, ...... 

67. When an objection for want of parties is to be taken, 

68. Upon an abatement, this court may make orders of revival, &c. 

Quere as to Wilson v. Hamilton^ 

69. Abatement before answer to petition, ... * 

70. Course upon death of appellant — by petition, 

71. The order 5cem5 to be of course, . . . . 

72. Quere as to propriety of service, .... 

73. May be remitted to court below upon a contest of rights, , 

74. Whether the respondent may not petition to revive^ 

75. Revival upon the death of respondent, 

76. A cause decided and remitted must be carried into effect, al- 

though a party died before the decision, 

77. Where infant is appellant, a next friend should petition with 

him, ....... 

78. Where the infant is respondent, a guardian ad litem should be 

appointed, ...... 

79. Cross appeals necessary to raise points not involved in original 

appeal, . . . 

80. Relief may be granted on cross appeal, though original appeal 

dismissed, .... 

81. When cross appeal must be filed, 

82. Recognisance for costs, whether necessary, 

83. Order to answer and service, 

84. Case upon appeal, what it is to contain, 

85. Generally made by appellant, 

86. Respondent may elect to make it, 

87. Evidence should be printed with it, 

88. Does not preclude evidence read below, and not 

89. Signature of one counsel requisite, 

90. Two usually sign the case, 
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APTEAL— Continued. 

91. Points to be deliyered with authorities, 

92. Noticed for argument by either party, - 

93. Fourteen days' notice required, 

94. Whether causes may be noticed during the session, 

95. Copy to be furnished clerk four days before argument, 

96. List of causes made out in order of answer, 

97. Appeals in Jorma pauperis, 

98. Preliminary questions first disposed oC 

99. Or may be previously brought up on a motion day, 

100. Two counsel to argu€, . • . 

101. Twenty-two senators must be present, 

102. Chancellor no voice in the decision, 

103. No ex parte argument for affirmance allowed, 

104. On default of appellant, affirmance is of course, 

105. So upon omission to furnish cases, 

106. Course upon the default of respondent, 

107. What other orders in the cause may be revised on an appeal, 

108. President of senate has a vote upon the case, 

109. Upon an equal division, decree affirmed, 

110. Mode of putting the question — shall the decree be reversed { 

111. Decree usually drawn by clerk, . . . . 

112. May be entered as of day of hearing where death has occurred, 

113. Remittitur to court below, what it contains, 

114. Costs need not be inserted in it, . 

115. Upon a default, not to be sent down for ten days, 

116. Jurisdiction in general lost upon remittitur being filed. If filed 

regularly, ...... 

117. May be brought back in case of irregularity, 

118. Rehearing not allowed after a decision on the merits, 

119. Principles of court as to points not taken in the court below, 

120. Motion upon remittitur to make decree a decree of court of 

chancery, ....... 

121. Must be first presented to the chancellor, or notice of presenting 

may be given to opposite party, 

122. Decree to be made thereupon, .... 

123. Costs allowed upon affirmance, as of course, 

124. Not upon a reversal, . . . , . 

From a Vice-chancellor to the Chancellor. 
126. An appeal from an interlocutory order must be made within 
fifteen days, ...... 

126. If appellant enters an order, he must appeal in fifteen days from 
delivering it to clerk, ...... 
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AP'PEAh— Continued. 

126. The time commences from notice of entry, . , 57 

127. Appeal from a final decree must be within six months. . 57 
182. When the time commences, .... 57 

129. Notice of appeal to be given to clerk and solicitor, . . 58 

130. Must be given to both within fifteen days, or six months, as the 

order is interlocutory or decree final, - . . 58 

131. No petition of appeal requisite, . . . • 59 

131. Original pleadings and papers may be transferred from one 

office to another upon special order, . . .59 

132. This only requisite where inspection is necessary, . 59 

133. Bond or deposit upon an appeal, . ... .59 

134. Bond same as upon appeals to Court of Errors, . . 59 

135. Officer to approve of, . . . . . .59 

136. Regulations as to approval, &c.,a rule of court only. Irregula- 

rities may be cured, . . . . . .60 

137. Two distinct decisions may be embodied in one appeal. Bond 

in such case double, . . . . .60 

138. The papers are to be furnished by the appellant, respondent may 

supply them upon giving notice, ... 60 

139. No papers can be read on appeal, but such as were read below, 

or agreed upon as read or offered, .... 60 

140. Minutes of clerk should be obtained, ... 61 

141. These evidence of papers read, . . . .61 

142. What papers should be furnished, ... 61 

143. Place of appeals on the calendar, . . . .61 

144. No reversal of course upon default of respondent. Cause must 

be heard, ...... 61 

145. If appellant does not appear, decree affirmed, . . 61 

146. No interiocury order brought up on appeal, . . 62 

147. No modification in other parts without cross appeal, * . .62 

148. No evidence admissible but what was before the Vice-Chan- 

cellor, ....... 62 

149. Cause to be postponed where new testimony discovered, . 62 

150. Court above may dispose of the cause as shall be just, . 62 

151. If a party dies afler appeal, court should not proceed, . .63 

152. Decree may sometimes be entered nunc j9ro tune, . 63 

153. Regulations of court as to the efifect of an appeal, and stay of 

proceedings, ...... 63 

154. The provisions of the statute on appeals to Court of Errors, 

adopted, ....... 63 

155. In what cases a special order of the Viee-Chaneellor must be 

had to stay the proceedings, . . . . 63, 64 
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AFFEAl i^Cantinued. 

156. Certificate to be obtained from Vice-Chancellor, upon appeal 

from an interlocutory order, .... 64 

157. An injunction is not upheld by an appeal, . . .64 

158. Vice-Chancellor may grant a new one, ... 64 

159. Is in all respects an original injunction. Security, &c. must be 

given, ....... 64 

160. An appeal is waived by enforcing the order, 65 

161. A new solicitor may be employed without order of substitution, 65 

162. Where the decree is for payment of money, interest will be 

allowed pending an appeal, . . . .65 

APPEALS FROM ORDERS, &c. OF SURROGATES, . 66 

163. Appeals lie from all orders &c. except where they lie to circuit 

judges, or for dower, . . . . . 66 

164. Proceedings to be governed by ordinary practice, . 66 

165. Time of appealing from various orders, . . .66 

166. Bond upon appeal, form, &c. . . .67 

167. Petition of appeal, when and where filed, . . ,67 

168. Omission not such a waiver as to authorize surrogate to proceed, 67 

169. Contents of the petition, ..... 67 

170. A transcript of the proceedings to be procured, . . 68 

171. Must be returned in twenty days, . . . . 68 

172. Appeal stays proceedings, . . . .68 

173. Excepted cases, ...... 68 

174. Further bond necessary in cases of contempt, . . 68 

175. Appearance usually by proctor below, ... 69 

176. Filing and perfecting appeal, sufficient notice, . .69 

177. Respondent may have an order to serve petition, . .69 

178. Appeal may be dismissed if not done, . . . .69 

179. Order to answer the petition, when entered, ... 69 

180. Is of course. Is for twenty days after service, . . 69 

181. Upon whom to be served, .... 69 

182. Appeal heard ex parte if no answer filed, . . .70 

183. Course where the respondent is a minor, . 70 

184. A party before the surrogate not made party to the appeal, may 

apply to dismiss, . . . . . 70 

185. After the petition is filed, how papers entitled, . . 70 

186. Answer to petition, what it may contain in matters of account, 70 

187. Cross appeals may be filed, . . ; 70 

188. Appeal is to be heard as a special motion, . . .71 

189. What papers are to be furnished, ... 71 

190. If no further proceedings necessary, the decree may be enrolled 

in this court, . . . . .71 

191. Or it may be remitted with instructions, ... 71 

192. Appealjrom an order far an usue^ see Issue 2. 



INDEX. 



283 



• 


3 




3 


i 


4 




5 


• 


6 




6 




. 6.7 




8 




8 




8 




.9 




9 




9 




10 




11 



Page 
ASSIGNMENT— ASSIGNEE. 

See this Index, title Judgment Creditors' Bill, 21, 22, 31, 32, 68. 

BILL OF REVIEW. 

1. When for error in law, 

2. Error must appear on the face of the decree, 

3. Upon discovery of new evidence, 

4. As to the period of such discovery, 

5. The nature of the testimony discovered, 

6. Whether it must be documentary, 

7. To matters in issue, or new matters, 

8. Permission of court necessary, 

9. Petition to be presented, 

10. Allowance wholly discretionary, 

11. When the bill must be brought, 

12. Traverse of alleged discovery, 

13. The decree must first be performed, " . 

14. In what manner a defence is made, 

15. Effect of a decision upon a plea and demurrer, 
BOND. 

1. For costs on appeal. See this Index, Appeal^ 33 — 39. 

2. Valid, although defective in form. Ibid., 42. 
BILL OF DISCOVERY— See Discovery. 

Costs upon — See this Index, Costs 59 — 69. 
BILL OF INTERPLEADER— See Interpleader. 

Costs upon. See this Index, Costs 70 — 72. 
BILL BY JUDGMENT CREDITOR— See Judgment Creditor. 
BILL OF FORECLOSURE AND SALE— See Foreclosure, 133. 
BILL OF STRICT FORECLOSURE— See Ibid., 149. 
BILL TO REDEEM. See Redemption. 
BOND — See this Index, General Guardian 4, 

Ibid. Partition 30. 

Ibid. Sale Infants' Estates 13. 

Ibid. Appeal 33—52, 133—137. 166. 

CASE UPON APPEAL— See this Index, title Appeal, 84, 89. 
COMMISSIONERS— See this Index, Partition, 99, 105, 107, 108, et seq. 
CONVEYANCE— See Partition, 63, 91, 127, Lunatics and Idiots, 81. 
CONTRACTS OF ANCESTOR, ENFORCEMENT OF. 

1. Specific performance compelled where ancestor has leil con- 

tract unperformed, . . . . . . 224 

2. On whose application, . . 224 

3. Petition, ....... 225 
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COSTS— Continued. 

4. Reference usually had ; bat court can decide without it, 225 

5. Report confirmed on petition, .... 225 

CORRECTION OF DECREE AFTER ENROLMENT. 

1. In what cases by petition, , . ^ , . 1 

2. Generally only by bill of review, ... 1 

3. Sometimes by an additional decree, . ,2 

COSTS. 

1. General doctrine, that costs are discretionary, . . 72 

2. Party failing usually pays them, . . .72 

3. Decreed against several, each to pay all, . . . 72 

4. If a petition would have been sufficient^ costs of a bill not 

allowed, . . . . ^ . , 72 

5. Where there is no equity and a demurrer would lie, but an 

answer is filed, costs of a demurrer only allowed, . 73 

6. Formal parties usually allowed costs, . . .73 

7. Executors and trustees, generally not liable, . . 73 

8. Otherwise upoa a bill to aid a defence at law, . . 73 

9. Where ambiguity of testator produces a suit, costs allowed, 73 

10. If guilty of negligence, &c. will be charged, . 73 

11. If he insist upon directions in a clear case, will lose his costs, 73 
. 12. Cestui que trust should apply to trustee before filing a bill, . 74 

13. Costs of In&nt PlaintilBT. Prockein amy may move for payment 

wpon infant arriving of age ^ .... 74 

14. If suit properly brought is abandoned, he must pay the costs, 74 

15. Otherwise if improperly brought, . . . .74 

16. Next friend will be indemnified out of fund in court, of suit 

fairly instituted, . . . . . 74 

17. Generally costs of an unsuccessful suit paid by him, . . 74 

18. Taxable costs allowed a guardian ad litem^ , * 74 

19. Extra counsel fees only allowed in a special case, . . 75 

20. Married w^oman refusing to proceed in a suit not subject to costs, 75 

20. Her separate property may be made liable for costs, . . 75 

21. Pauper may be charged with interlocutory costs, for irregularity 

of proceedings, &c* ..... 75 

22. So a pauper must pay costs of amending bill after a perfect 

answer, . . . , . . 76 

23. No appeal in forma 'pauperis, . . . . 75 

24. Party so suing should not in general recover iivf^ costs, . 76 

25. A pauper in contempt pays div^ costs, . . .76 

26. A committee of a drunkard charged with costs of his removal 

upon misconduct, ..... 76 

27. Set off in reference to solicitor's lien for costs, . 76 
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COSTS— Continued. 

28. Not allowed for a decree upon distinct matter, . . 76 

29. Lien is only upon the clear balance due the client, . . 76 

30. No set-off of a demand acquired since solicitor's lien accrued^ 76 

31. Debt from solicitor may beset off against his cost9, . 77 

32. Costs arising from neglect of solicitor, chargeable to him, 77 

33. Solicitor and counsel liable for costs of scandalous matter, 77 

34. Counsel liable, though his client is in custody for non-payment, 77 

35. Costs upon dismissal of bill, .... 77 

36. Costs of a former bill dismissed to be paid, or proceedings under 

a new one stayed, ...... 77 

37. Costs in mortgage cases ; of prior incumbrances, . 77 

38. Party litigating in good faith for surplus not chargeable with 

costs, ....... 78 

39. Costs usually allowed ^nortgagee on a redemption bill, . 78 

40. Where mortgagee may be refused costs, . . .78 

41. Where there are two foreclosure suits, costs of only one 

allowed, . ^ . « . 78 
See also Foreclosure, 36, 37, 38, 39, 40, 54. 

42. Costs not allowed on bill for dower, unless a previous applica- 

tion be made, . . • .79 

43. Costs on plea and demurrer, .... 79 

44. Plea to stand for an answer, &c., costs given to the plaintiff, 79 

45. Plea ordered to stand over to the hearing, neither to have costs 

unless specially ordered, .... 79 

46. Exceptions, costs upon ; all the exceptions mast be allowed, or 

disallowed, to get costs of the reference, .80 

47. Costs of exceptions submitted to, or finally allowed, given to 

complainant, . < . ^ . . 80 

48. Costs of the hearing are discretionary, but to get them one 

party must succeed in the majority, . « « 80 

49. Costs in such case only ten dollars, ... 80 

50. Exceptions allowed in part ; neither party to have costs, . 80 

51. Costs where a cause stands over for want of parties, . 80 

52. Costs upon an appeal. If no appeal entered, but notice of 

hearing served, costs may be given, ... 81 

53. Where the defendant has no interest in the point, he is not to 

be allowed or charged with costs, . . » .81 

54. If the appellant succeed partially only, neither party will be 

allowed costs, ...... 81 

55. Appeal does not lie for costs which are wholly discretionary, 81 

56. Otherwise if they are given or refused contrary to statute, or 

settled practice, ... . , < ^81 

VOL. II. 36 
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COSTS^Continued, 

57. But if an appeal is upon a substantial ground^ the decree may 

be varied as to costs,. . . . .81 

See also title Appeal, 123, 124. 
68. Appeal for general costs given by statute, construction of the 
provision, ...... 

BUI of Discovery. 

59. A defendant who has answered a bill of discovery is generally 

entitled to costs, . . . * . . 82 

60. Application before bill may exempt complainant, . 82 

61. There is no way of contesting the denial of the answer, and 

costs must be paid of course, . . r . 82 

62. What costs are allowed upon such a bill, . 82 

63. If the bill prays general relief, the cause must be brought to a 

hearing for costs, ...... 83 

64. In ordinary cases, the cause is not brought to a hearing. A 

special motion is made for costs, . • . . . 83 

65. The insolvency of the complainant does not extinguish the 

right to costs, ...... 83 

66. If a woman file a bill of discovery and marry, the defendant 

loses his costs, ...... 83 

67. If relief is sought as to several, and discovery as to one, the 

cause must be brought to hearing, , . . . 83 

68. Upon conversion of a bill of discovery into one for relief, costs 

must be paid to the order, .... 83 

69. Where the costs of an officer of a corporation are paid there 

may be a decree over for them, . .83 

On Bill of Interpleader. 

70. Complainant in filing a bill of Interpleader entitled to costs, 84 

71. Entitled to costs out of the fund ; not to look to an unsuecess^ 

ful defendant, ..... 84 

\ 72. A defendant suffering the bill to be taken as confessed, charge- 
able with cests^ . ... .84 

Costs- on Motions- 

73. Upon a successful opposition^ and decree for general costs, the 

costs of the motion will be allowed, . . . 84 

74. So the costs of a successful motion, ... .84 

75. But not, if granted as matter of favor, . . . 84 
76 Party opposing a motion unsuccessfully, not entitled to costs as . 

costs in the cause, . . . . . .84 

77. Nor the party making the motion and failing, 84 

78. Costs refused, if papers prolix, &c., .... 84 

79. Counsel fees on judgment creditors' bills not allowed, 85 
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COSTB—Coniimed. 

80. Plaintiff needlessly examining witnesses must pay costs of the 

depositions^ although bill dismissed without costs, . 85 

81. Costs where depositions are suppressed under the 85th rule of 

court, ..... 85 

82. Costs of severing in defence may be disallowed by the taxing 

officer, . . . ... 86 

Officers to tax Costs. 

83. Taxing masters, when empowered, . 86 

84. Vice-chancellors, taxing officers, . .86 
86. Are ministerial officers in taxing, not judges, . 87 

86. Costs may be re-taxed by chancellor where amount is ques- 

tioned, . . . . . .87 

87. Where the proceedings are irregular, application must be 

made to the vice-chancellor, ... 87 

88. Petition to re-tax the proper course, . .87 
8d. Notice of taxation to be served, .... 87 

90. Costs are taxed without proof of notice, . . .87 

91. The items must be specified, witnesses names, &c. 87 

92. Affidavit of disbursements, number of folio, &c. to be made and 

produced to officer, . . . . .88 

93. Taxed bill and affidavit to be filed. ... 88 

94. No process for costs to be issued till these filed, .88 
96. Upon voluntary payment, bill and affidavit to be given to 

party paying, . . . « 88 

Taxable Items, - . > • . .89 

Process for Costs, 

96. Interlocutory costs to be paid in twenty days, unless some 

other time ordered, . • . • • 89 

97. Affidavit of personal service of order and demand to be made, 

and order to commit entered ex parte, but on application to 
court, . . 89 

98. Mode of obtaining costs upon final decree or upon appeal, 89 

99. Remedy against principal must be exhausted before proceed 

ings against sureties, ..... 90 

DECREES. 

Distinction between Final and Interlocutory upon ques- 
tion of time for appealing, see this Index, Appeal, 20—26. 

Upon Appeals. Ibid., 111. 
From Vice-chancellor. Ibid., 150—162. 
From Surrogate. Ibid., 190, 191. 

See this Index, Execution of Satisfaction, Discharge. 
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DECBEES—Cofainued. 

On Mortgage ^ases. See this Index^ tit. Foreclo- 
sure, 36-~>40. 54. 
Divorce. See Ibid., Limited Divorce, 34 — 36. 
DEFAULT. 

Of Appellant or Respondent on Appeal, see this Index, 
Appeals^ 103 — 106. 
DEPOSIT. 

Upon Appeal , see this Index, Appeal, 43. 
DISMISSAL — Of Appeal for irregularity, see this Index, Appeal,^. 

Q/'BzY^— costs upon, see this Index, Costs^ 36, 36. 
DISCHARGE OF DECREE. 

1. A decree is discharged by a written acknowledgment of payment, d4 

2. Certificate of vice-chancellor or master to accompany, 94 

3. Entry of satisfaction by clerk on docket, .94 

4. Court may also order discharge on satisfactory evidence of 

payment, ...... 94 

5. Certificate to be transmitted to clerk of supreme court, 94 
DISCOVERY— JBi// of. 

1. Nature of such a bill, ..... 107 

2. Bill may be bad as to. relief, but good as to discovery, 107 

3. Affidavit where discovery of a deed or paper is sought, 107 

4. Substance to be set forth in sworn bill, ipS 

5. Devisees entitled to discovery of deeds, 106 

6. In<generai complainant must pay the costs of a discovery, 108 

7. If the disclosure is previously requested and refused, costs 

may be refused, ..... 108 

8. Injunction dissolved when answer is perfected, . 109 

9. To sustain- a bill in aid of a defence at law, materiality of the 

discovery must be shown, . . 109 

10. And that the defence cannot be established by witnesses, 109 

11. Too late to file a bill afler verdict, . . . 109 

12. Concurrent statutory jurisdiction at law. This court should 

not interfere where remedy there perfect, , . 109 

13. Bill of discovery not within statute limiting jurisdiction as to 

amount, ...... 109 

14. Supplemental bill of discovery may be filed, . . 1 10 

15. Prayer for relief should not be inserted, . . 1 10 

16. How the prayer for process should be framed, . .110 

17. Special demurrer to relief, and answer giving the discovery, 

proper, . . . - 110 

18. Bill not brought to a hearing, . . .Ill 

19. When the answer is perfect, defendant moves folr costs, . Ill 
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DISCOVERY— Con^mwei. ^^"^ 

20. But if relief is sought against several, and discovery from one, 

he must wait till the hearing, . . .Ill 

21. Amendment of bill, to make it one of relief, when allowed, 111 

22. As to striking out prayer for relief, . . .111 
DIVORCE. LIMITED DIVORCE. 

1. Grounds for absolute divorce, . . . 226,227 

2. Marriage is void, in all cases, from decree, except where 

former husband or wife is alive and then from the begin- 
ning, . . . . . . . 227 

3. Marriage valid, where the male is 14 and the female 12 years 

of age, . . .... 227 

4. Bill, on the ground of nonage, to be brought by parent, guar- 

dian or neitt friend, . . . . . 227 

5. Such a bill cannot be brought, where there has been cohabitation 

after age of consent ; nor the marriage annulled by party 

who, from the first, was of age, . . , 227 

6. As to a next friend on such a bill, . . . 227 

7. Responsibility of a next friend, what it means, . . 228 

8. Affidavit of the next friend's responsibility might be filed, . 228 

9. Feme covert^ filing bill for divorce, must do so through a next 

friend, . . . . . 228 

10. Decree on the ground of former marriage can be had during 

the life of either party, or of a former husband or wife, . 228 

11. Issue legitimate, where parties believed former wife or husband 

dead ; and the children are to be specified in the decree, . 228 

12. Although a former marriage may be void from its date, this is 

not so where it has been annulled, or there has been adul- 
tery or former wife or husband has been sentenced for life, 228 

13. Where party has been absent five years, the marriage void only 

from decree, . . . . . . 229 

14. Any relative may apply on the ground of idiotcy or lunacy j 

and if not, a next friend, . . . . . 229 

15. Lunatic restored, may apply ; but no sentence, if cohabitation 

after recovery, ...... 229 

16. Children of idiot or lunatic parent divorced, succeeds the same 

as legitimate children, . . . . . 229 

17. Who may contest the validity of a marriage, . . 230 

18. Marriage obtained by force or fraud, .... 230 

19. On whose application, and when it will be decreed void, . 230 

20. Custody of the issue of such marriage, . . . 230 

21. Phpical incapacity; who can maintain a bill; and within 

what time to be brought, . . 231 
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DIVORCE— Continued. 

22. The incompetency must have existed at marriage and remain, 231,232 

23. No divorce where former hushand or wife knows of second 

marriage and five years elapse, . . 232 

24. Where wife marries after five years' absence of husband, the 

latter gets no divorce, unless wife knew he was alive, , , 232 

25. Order, in case of impotency, . . . • . 232 

26. If allegations of impotency are denied, proofs are taken before 

an examiner ; and on bill p, c, before a master, . . 233 

27. Proceedings to annul any marriage are to be taken by bill ; and 

suits to be conducted as other suits, . . 233 

28. Reference must be had on bill tak^i j^n-o confesso, or where 

facts are admitted, ...... 233 

29. Master must report proofs as well as his opinion, . . 234 

30. Affidavit required of non-cohabitatioo, where bill filed on 

ground of nonage, ..... 234 

31. Where no replication is filed, (save to bill on the ground of phy- 

sical incapacity,) the defendant may apply to dismiss bill, 234,236 

32. Feigned issue, ...... 234 

33. Any bar to the annulling of a marriage may be set up in an 

answer, ...... 234 

34. Decrees in divorce must be had on a hearing in term time, . 234 

35. Form of decree or sentence, .... 234 

36. Effect of a sentence or decree, . - . , . . 234 

37. Divorce for adultery; and the situation and residence of the 

parties to give jurisdiction, . . . . 235 

38. Bill for absolute divorce may be filed by wife in her own name, 235 

39. All bills for divorce to be sworn to with positiveness, . . 236 

40. Bill for divorce, ...... 236 

41. Answer can be put in without oath, .... 236 

42. Reference where bill taken p, c. or adultery admitted, . 236 

43. Affidavit of regularity, . . ... . 236 

44. On replication filed, either party can apply for an issue, . 236 

45. A special jury may be allowed, .... 237 

46. Order for an issue ; and form of a feigned issue, . . 237 

47. As to what the defendant may set up in an answer or supple- 

mental answer, , . . . 237, 239 

48. Matter of defence to be tried at the same time as the charge of 

adultery, . . . . 237,239 

49. As to new or further trial, .... 237 

60. No decree can be had upon the mere default, . ^ 237 

61. Evidence in adultery is not read, but submitted, . . 237 
52. Clause in decree as to defendant's not marrying again, . 238 
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53. When a dirorce may be refused, . . 238 

54. Definition of procuremeht ; connivance ; and, condonation, 238 

55. Where the wife is complainant, the legitimacy of the children 

are not affected, . . , . . . 238 
56- As to the legitimacy of children when the husband is com- 
plainant, ...... 239 

57. The charge of illegitimacy must be distinctly made in the 

bill, ....... 240 

58. Where a reference is had, the master reports as to legitimacy; 

and where a feigned issue is had, the jury find upon it, 240 

59. Disposition of the children, . . . 240 

60. Effect of a decree on the property of the wife, . 240, 241 

61. An adulteress forfeits dower and share in husband's personalty, 241 

62. Limited divorce ; an4 cases in which the court has jurisdic- 

tion, ....... 241 

63. The bill must be certain in its allegations, . . 242 

64. Wife must appear as complainant by a responsible next friend 

in a bill for limited divorce, .... 242 

65. Such a bill must be sworn to, ... 242 

66. What defence may be interposed, . . . 242 

67. A reference where bill is taken as confessed or facts admitted; 

and as to what examination the master may take there- 
under, . . . . 243 

68. Examiner takes proof where charges are denied and where 

an issue has not been applied for, . , . 243 

69. Cause, in limited divorce, must come on in term before decree 

can be had, . . . . . . 243 

70. Court makes suitable decree embracing permanent alimony, 243 

71. Decree a mensd et ihoro can be revoked by the court, . 243, 244 

72. Control of children during and after suit, . . 244 

73. Costs and counsel* fee can be allowed to wife, . - 245 

74. Court will enforce its orders and decrees for support, . 245 

75. Alimony, pendente lite ; and costs of suit, &c. 245 

76. Mode of obtaining allowance pending suit, . 245,246 

77. Conflicting aflSdavits, as to guilt, not allowed ) but wife, in 

asking for present support, must deny adultery, ^ 246 

78. Reference usual in siich cases, .... 246 

79. Amount discretionary ; and as to estimating it, . . 246, 247 
DOCUMENTARY EVIDENCE. 

What deeds and instruments set out in the bill may be produced at 

the hearing, ..... . 275 
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EJECTMENT. See Partition, 11. 

ENFORCEMENT OF THE CONTRACTS OF ANCESTOR, 

See Contracts of Ancestor, S^c, 1. et seq, 

EXAMINATION TO CREDIT, 274 

EVIDENCE DOCUMENTARY, .... 276 

EXCEPTIONS— COSTS UPON, 

See this Index, Costs, 46 — 50. 
EXECUTION OF DECREE. 

1. A decree may be enforced by execution against the body, 

goods and chattels, or lands, . . .91 

2. The decree must first be enrolled, ... 91 

3. Time for payment of money usually specified, . 91 

4. If not fixed, yet execution may be taken out without a farther 

order, ...... 92 

5. Upon process against the person, party, entitled to gaol liber- 

ties, and to discharge under insolvent act, . . 92 

6. If for costs, entitled to gaol liberties, not to discharge, . 92 

7. No execution, except upon a positive decree, . 92 

8. Execution against lands for ]|>erformance of decree, 92 

9. Doubtful, if for interlocutory costs, ... 92 
10. But costs, on appeal from such orders, may be decreed so as to 

justify an execution against land, ... 93 

.. 11. Goods not bound till actual levy, as against a bona fide pur- 
chaser without notice, . . . . .93 

12. Decree for debt, &c., binds real estate from the docket, 93 

13. Lien ceases in ten years against purchasers, &c. . . 93 
14 Final decree only a lien on lands, ... 93 

Relating to Real Estate. 

15. Deeds, &;c., to be executed, ordinary process of contempt em- 

ployed, . ' . , . .94 

16. General provision by English statute, 1 Wm. IV. . 95 

17. Some special cases of an officer executing deeds in our state, 

mortgages, partitions, . . . .95 

18. In case of a decree against absent defendants, sequestration or 

delivery of possession may be ordered, . . 96 

19. As to a sale under a decree in a suit against an heir or de- 

visee. Effect upon alienations of heir, &c., . . 97 

20. Where the decree in such a suit is against infants, . 97 
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FEIGNED ISSUE. Bee Divorce, S^aratian, . 32 

FORECLOSURE OF MORTGAGES. 

Foreclosuxe and sale, . • * .133 

1. Jarisdiction of the court, • . • . 133 

2. What proceedings may be had at law/ . . . 133 

3. Payment of the balance may be decreed, . 134 
4 Action of ejectment prohibited, .... 134 

5. Suit on bond allowed, before bill filed, . . . 134 

6. Course where a judgment has been had, . . . 134 

7. Mortgaged premises cannot be sold under an execution upon 

the judgment, . . . . • 134 

8. Statement of bill as to proceedings at law, . . . 135 

9. Greneral frame of the bill, and what it must contain, . 135 

10. Complainant must pay costs where an answer is unnecessa- 

rily compelled, . . . . . .135 

11. All costs from insertion of useless statements to be disallowed, 136 

12. A surety may be made a party, .... 136 

13. .Notice of object of suit, ..... 136 

14. Defendant pays costs where he disclaims after notice of object 

of suit, ....... 136 

15. Complainant liable, where he has not served such notice, and 

thereby defendant has been put to unnecessary costs, 136 

16. Complainant must file notice of lis pendens with county 

clerk, . .. . . . 136 

17. How defendant can, by bringing into court instalment due 

(where the whole is not due) dismiss bill ; and points of 
practice thereon, ..... 137,138 

18. Widow entitled to possession of residue unsold, and to rents 

until foreclosure, . . . . . 138 

19. Judgment creditors, as to their taking rents where whole 

amount is not due, ...... 138 

20. Receiver appointed, if whole amount due and property in- 

sufficient, ...... 138 

21. In ordinary cases, a sale of the whole cannot be had where 

the whole amount is not due, . . 138 

22. Order of reference, where the bill has been taken as confi^ssed, 138 

23. Do., where defendant is an infant, . 138, 139 

24. Do., as to what it may contain, in regard to situation and sale 

in parcels, where whole amount is not due, . .139 

25. Do., where defendant is an absentee, • . . 139 

26. Do., where there is a defence going to the whole demand, 139, 140 

27. Proo& in chief can be used on reference, . . 140 
▼OL. II. 37 
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FORECLOSURE OP MORTGAQES^Continued. 

28. There caa be no preliminary reference, where rights are con- 

teatedy unless under special circumstances, . 140 

29. General course on a reference, ...» 140 

30. As to master's allowing insurance and taxes, .. . 140 

31. As to computing interest beyond penalty, « 141 

32. Master's report, « . ,141 

33. Cause to be brought to hearing afterwards, . 141 

34. Affidavit of regularity, . . . . • 141 

35. Decree for sale ; and what it should contain, . 141 

36. Decree for sale, where there is a surety by mortgage, &c. . 142 

37. Do., where interest or a part only of the debt is due, 143 

38. As to selling, where premises can be sold in parcels and the 

whole debt is not due, ..... 143 

39. Where there has been a sale of part for interest due and 

surplus, ...... 143 

40. Part due and part sold, the decree remains for subsequent de- 

fault, unless a sale af all be beneficial, . . . 143 

41. Application of proceeds in the latter instance, . » 144 

42. Notice of sale, and place and time, .... 144 

43. Duty to sell in parcels, if best, .... 145 

44. Terms of sale, in New- York, as to present taxes and assess- 

ments, ....... 145 

45. Substituting a purchaser, .... 145 

46. Purchaser dying before conveyance, but after he had devised 

.. the property, ...... 145 

47. Do., where heir is absent, .... 145 

48. Setting aside sale and opening biddings, .. . 145 
Do., in case of fraud, ..... 145 
Do., where judgment creditors relied on statements and did not 

attend, ....... 146 

49. Sale not opened on a mere advance, . . 146 
60. Court is more favorable to a resale, where in&nts are con- 
cerned, ....... 146 

51. Delivery of possession to a purchaser, . 147 

52. Court has no jurisdiction, in a summary way, over third par- 

ties in possession, claiming a title that accrued before bill 

filed, ....... 147 

63. Getting costs taxed and filed, . . . 147, .276 

54. Enrolling decree, ...... 147 

65. Mortgage should have been, or must be recorded, 147 

66, Proceeding? as to surplus, ,. • > > 147 
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67. Affidavit and order to get at surplus, and proceedings there- 
under. ..... 148,149,376 

58. As to costs to or ^gainst parties on application for surplus, 149 

Strict Foreclosure. 

59. Frame of l^ill for strict foreclosure, and parties thereto, 149 

60. Where improvements have heen made in ignorance of incum- 

brances, . . « . , . * 151 

61* Hearing, . , 151 

62. As to redemption, after sale, . « . , 151 

63. Foreclosure against an infant, .... 151 

64. Do. against a married woman, . . % 152 

65. Receiver can be authorized to keep down interest, » 152 

66. A receiver not appointed against mortgagee in possession 

where any thing is due, . 152 

67. As to allowances by master for improvements, impositions, 

rents, dec, and as to interest thereon, . 152 

68. Proceedings on a report in strict foreclosurci and payment 

made in pursuance thereto, .... 159,154 

69. Affidavit of default, to make foreclosure absolute, . . 155 

70. Election to redeem, • • . . 155 

71. Ejectment for possession, ..... 155 

72. Conveyance, on a strict foreclosure, not ordinarily necessary, 156 

73. Foreclosure cases have a preference in the fourth class, 275 

GENERAL GUARDIAN. 

1. Petition for general guardian, by whom to be made, . 218 

2. Form of it, . . . . . . .219 

3. Enquiry before master prior to presenting petition ; and what 

he is to ascertain, ..... 219,220 

4. Master's report ; and as to what it is to state, ^ . 220 

5. Security required from a general guardian, . . . 220 

6. Court can vary the security, .... 221 

7. On presenting the petition and report, the court can grant an 

order of appointment or refer them back and direct as to 

what relatives, &c., shall attend before master, . 221 

8. Appointment valid after security given, filed and approved, 221 

9. General Guardian gives further security on unincumbered 

real estate where he is to take purchase money, . 221 
10. Application to remove a guardian should be made to the pre* 

siding officer who appointed him, .... 221 

tl. Guardian, when to file inventory, . 223 
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GUARDIAN AD LITEM. See Partition, 28. 29, 30. 31, 32, 33, 

34, 35, 36, 130, 132. 

IDIOT. See Divorce Separation, 14. 

Lunatics and Idiots, 1. et seq, 
INFANT. See Foreclosure, &c.. 63. Partition, 9, 28, 29, 30, 31, 

32, 33. 34, 35, 36, 37, 74, 80, 89, 128. 
Sale, ^c, of real estate of infants, 1, et seq. 
Contracts of ancestor, enforcement ^ 1, et seq. 
INFANT TRUSTEES AND MORTGAGEES. 

1. Court can compel them to convey; and the same will be 

valid, .......' 222 

2. The application must be by petition ex parte, . . 223 

3. Summons to guardian or next friend, . . 223 

4. Petition to confirm report ; and notice of presenting same, 223 

5. Settlement of the conveyance, &c., . 223 

6. Where deceased wife held property of alien husband and he 

afterwards became a citizen, the children were considered 
trustees, ....... 224 

INJUNCTION. Effect of an appeal when dissolved. See this Index, 

Appeal, 157, 159. 
INSURANCE. See this Index, Foreclosure, &c., 30. 
INTEREST. See this Index, Foreclosure, 31. 

Ibid. Appeal, 162. 
INTEPLEADER. 

1. Nature and object of a bill of interpleader, .99 

2. May be filed before suit at law, or where one claim is at law, 

the adverse one in equity, ..... 99 

3. If the holder of the fund is a party to a suit in this court, he 

should petition in such suit, . . .99 

4. The decree for complainant is that the bill is properly filed, to 

pay in the money and for his costs, . . .99 
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6. Such bills to be discouraged, .... 100 

7. The whole litigation should be terminated by such a bill. 
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in the subject matter, ..... 101 
lOr Other instances exception to the rule, . • 101 
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11. Bill lies by an aactioneer relative to deposite money, . .102 

12. By a party taxed in two towns, . . 102 

13. Holder of fund who has taken indemnity, cannot file the bill, 102 

14. The money should be brought into court. Want of an ofier 

not ground of demurrer, . • * . 103 
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where sworn to, .... . 103 
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21. Must file replications, ..... 104 
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hearing case of the other, .... 105 
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ISSUE. 

1. Under the act of May 2, 1839, . . . • 271 

2. Appeal from an order, which relates to an issue, does not stay 

suit, ....... 273 

JUDGMENT CREDITOR. BUI hy. 
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2. Provision of the statute, . . • . 113 
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cution at law, where aliened, . . . . 113 
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after original billy • . .115 
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9. Mode of giving relief— Ist as to personal estate— 2d as to 
real estate. Of equitable nature of a legal character^ 
Lands in another state, 11& 

10. The issuing and return of an execution the foundation of the 

•jurisdiction, . . • . . .116 
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16. If the judgment is in the court of common pleas, execution in 

that county is sufiicienty . . . • * 117 
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29. SufiSicicnt if all the debtors collectively have property exceed- 

ing «100 .121 
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42. Does not prevent a levy by another creditor, previous to a se- 

questration, or a receiver, . . . . .123 
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64. Order, to justify payment, necessary, • . • 130 

65. Discharged upon special order or consent, . • .130 

66. Vice-chancellor who appointed receiver has jurisdiction upon 

conflicting claims, . . . < 130 

67. Receiver to keep separate accounts of property as to' date of its 

acquisition, . . , . . .130 

67. General powers and duties of receivers by rule of court, 130, 131 

68. Assignment compelled, though defendant swear he has no 

property. A formal assignment sufficient, . . 131 

60. If property is discovered, the assignment is special, . 132 
JURISDICTION. See Partition, 2. 

Lunatics and Idiots, 1. 

LUNATIC. See Divorce, Limited Divorce, 14, 16. 
LUNATICS AND IDIOTS. 
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LUNATICS AND IDlOTS.-^Continued. 

19. Where the giving notice may be unsafe, - ... 253 

20. Where party, having custody, refuses to produce lunatic, 253 

21. Order allowing persons to approach lunatic, to enable them to 

oppose, ....... 254 

22. Commission executed, and committee appointed where lunatic 

was taken out of the jurisdiction, . . « 254 
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and had been drinking en the second, . . 254 

24. Lunatic can be visited by a part of jury where he cannot be 

removed, ...... 254 
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VOL. It. 38 
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LUNATIC TRUSTEE ; AND ENFORCEMENT OF CON- 
TRACTS. 

1. Committee can apply for authority to convey, &c., where lu- 

natic is a trustee, . . . . • ^^ 

2. Reference and proceedings the same as on application to sell, 268 

3. Person entitled to a conveyance, may apply by bill or petition, 268 
4 Specific performance of contract carried through where made 

when lunatic was of sound mind, . . . 268 

5. A bill may be used, . . . • • 268 

6. Jurisdiction after death of lunatic,, - . • 268 

7. Persons having claims must apply to the court, and are not to 

proceed at law, ..... 269 

MASTER'S REPORT. 

See Foreclosure, &c. 32. 

Lunatics and Idiots, 55. 
MARRIAGE. See Divorce, Limiud Divorce, 1, et seq. 
MORTGAGES— Costs in suits upon, see this Index, Costs, 37—41. 

See Foreclosure, Redemption. 

. Infant Trustees and Mortgagees, 

MOTIONS, 

Costs upon, see this Index, Costs, 73 — 78. 

NEXT FRIEND. See Divorce, Limited Divorce, 6 — 8. 

Costs, 13, 17. 

NOTICE, 

Of Appeal, see this Index, Appeal, 31, 32. 
Of Argument of Appeal, Ibid. 92, 95. 
Of Appeal from Surrogate, Ibid. 176. 

Object of suit in mortgage cases. Foreclosure, 13, 14, 15. 
Of Lis pendens. Ibid. 16. 
Of Sale, Ibid. 42. 

ORDERS, 

To answer petition of appeal, see this Index, Appeal, 56. 

Do., from surrogate, Ibid. 179, 181. 
Of reference in mortgage cases, see Foreclosure^ &c. 22, 23. 

PARTIES. Objection for want of on appeal. See this Index, Appeal, 67 
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PARTITION. 

1. Origin of jurisdiction. . ... . . 160 

2. Power of chancery in matters of partition, . . .160 

3. Who may apply, . . . . • 160 

4. Suit will hold where action can lie, .... 161 

5. Partitioi^ can oply be commensurate wjth the estates and inte* 

rests, ....••• 

6. A niere reversioner should be a party, although he canpot file 

a bill, ....... 161 

7. No objection to hill wher^ parties pot in esse are upnoticed, 161 

8. Parties applying for partition must be of age, . 161 

9. As to infant complainant, , , . ,161 

10. Possession presumed, . . . 16? 

11. As to ejectment where there has been an ouster or adverse 

possession, . . . .162 

12. Possession of tenant is the possession of (h^ owneti • ^ 162 

13. Contents of partition bill, , . , . ^ 162 

14. Rights and interests of defendants, as between themselves, must 

be set forth ; and also, all liens, . . 163 

15. All interested persons in possession or otherwise, with dower 

tenants, whose rights have not been ^dn^easured, are to be 
made parties, . . . ^ ^165 

16. Party having oply a future contingent interest cannot file a 

bill ; nor is it necessary to join creditors by judgment or 
otherwise, , . . . . 163 

17. Bill should set forth specific liens ahhough creditors are not 

named, , . . 164 

18. Further, as to creditors' parties, , . 164, 165, 183, 184 

19. Wife cannot file bill for partition without her husband, , 165 

20. Rights of persons by curtesy and dower to be set forth, . 165 

21. It is best always to make the widow a party, . . 166 

22. As to wife having only an inchoate right of dower ; and bind- 

ing her by a decree, where she is an in&nt, 166 

23. Proceedings are to be the same as at law, so far as they can be 

adopted, . , . . . .167 

24. Bill to be served only on the parties who appear j no prior 

notice necessary, . . . . . 172 

25. Usual course of the court is to be pursued as to service of sub- 

poena, taking bill p. «., &c. . . . .172 

26. Absent defendants and unknown owners ; mode of advertising 

them ; and proceedings thereafter, . . . 172 

27. Amendment on the coming in of unknown owners, • . 173 
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28. Guardian ad litem in partition ; and node of appoiutment 

where his friend applies, .... 173 

29. Court can appoint a general guardian to be the guardian ad 

litem, without certificate, ..... 174 

30. Guardian ad litem in partition is to give security; and as to the 

amount of security, &c. . . • . 174 

31. The guardian ad litem receives no monies, . . ^ .174 

39. Bond by guardian ad litem; and filing same, . 175 

33. Acts of guardiaii ad litem bind the infent, . 175 

34. Where no one applies, on behalf of an in&nt, for a guardian 

ad litem, the court appoint^ the register, assistant register 
or clerk, . . . 175 

85. Proceedings, where court has to appoint the guardian ad litem^ 175 

36. As to appointing guardian ad litem of a non*resident 

infant, . , , . 175, 176, 177 

37. Answer of infant, . . . 177 

38. Answer of parlies can be general, where rights hare been duly 

stated, ....... 177 

39. Only three folios to be allowed for a general answer, . 177 

40. How a defendant must apswer, . ,177 

41. Where a defendant wants a decree to transfer to him the legal 

title or a discovery to make a defence, he should file a cross 

bill, ...,,.. 178 

42. Interested party omitted, may apply to be brought in, .178 

43. Amending bill to add parties, &c., and course to be pur- 

sued, ....... 178, 186 

44. Woman married after bill filed, .... 179 

45. Where rights are not admitted, proof of title to be had ; and as 

to extent of proof, . . . 180 

46. On an issue of fact, proof taken before an examiner or on a 

feigned issue, • . . . .180 

47. On bill pro confesso, the complainant exhibits proof and abstract 

of title on a reference, . . 180 

48. On pleadings and proofs, the complainant proves title and pro- 

duces abstract before an examiner, . .180 

49. Proofs and abstract should, in all cases, be filed, . 181 

50. Cause can be brought to hearing on bill and answer, where the 

latter admits the rights of parties or where infants put in a 
general answer, . .181 

51. Reference thereon, . 181 

52. As to a reference, where rights are contested, .182 

53. What an order of reference may comprise, 182, 183 
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54. Proceedings before master on a reference as to title, &c. ; and 

the different matters taken by him thereunder, 184, 185 

55. Report thereon, 185 

56. Court can decree a sale without a report, if the pleadings show 

a division cannot be had, . .185 

57. But, in all cases, a reference as to liens must take place, . 185 
58. ' Abstract of title and testimony form part of report, , .185 

59. Master should be particular to mention specific creditors, . 185 

60. As to creditor not a party, agreeing to be bound by the report, 

in order to save the trouble of an amendment, 186 

61. As to master advertising for general liens, &c. 186 

62. Where there are existing incumbrances, the court directs a 

portion of the money to be brought in, . 187 

63. Conveyances are a bar against all persons made parties, 187 

64. Master, on request, ascertains amount due to a creditor not a 

party; and the court makes direction as to it, . .187, 188 

65. Where a master reports against a claim, the claimant should 

except, ....... 188 

66. A purchaser cannot except in regard to a claim, . 188 

67. Master's report thereon, , , .188 

68. If a master reports a partition can be had and commissioners 

have been appointed, a sale should not be decreed on their 
report, ...... 188 

69. Where the situation of property or rights have changed since 

the report, so that partition cannot be had, a special applica- 
tion for new reference should be had, . . .188 

70. Court has allowed an exception and granted actual partition, 

where the master reported a sale was necessary, . 188 

71. Report as to rights must state them at length where infants are 

interested, . . 189 

72. Decree of sale; where and how made; as to conveyances there- 

under ; and what the decree should contain, . 189, 190 

73. As to the decree containing a direction to pay amount of lien, 190 

74. Court can direct infant's share to be paid to general guardian 

where security has been given, or invested, . . 190 

75. Shares of absent or unknown owners to be invested until 

claimed, ...... 190 

76. Court must determine whether tenancy in dower, by curtesy 

pr for life, should be sold or excepted ; and if a sale be 
ordered, such tenancy will pass, .... 190 

77. On such a sale, the court directs payment of a sum in gross 

provided party consents to receive it, . , 191 
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78. Where there is no consent to receive it, the court invest a rea- 

sonable sum, . • . . . 191, 192 

79. How ascertained, . . . 191 

80. Where the party is unknown or an infant, &c., the court in- 

vests, . f • • 192 

81. Court, in order of sale, can direct terms of credit, 192 

82. As to the security on credit; and in whose name to be taken, 192 

83. The master delivers the securities to the clerk, . 192 

84. In what security investments are to be made, . 192 

85. Securities cannot be discharged or affected without order ; and 

suits upon them to be in the name of the existing clerk, 193 

86. Notice of sale how advertised; and what it should contain, 193 

87. Mode and terms of sale, . . . . 193 

88. Master nor guardian can purchase, .... 194 

89. Guardian may purchase to save the property from sacrifice or 

benefit the infant ; but if so, he must be announced as the 

bidder, &c. ...... 194 

90. Master's report of sale, . . < 194 

91. Master executes conveyances, . * 195 

92. Master reports, usually, his performance under the decree, 195 

93. As to recording conveyances; and the effect of it, . . 195 

94. Mode of proceeding by incumbrancers where their amounts 

have been brought into court, . . 195 

95. What the master is empowered to do when directed to report 

on liens, .<..... 196 

96. Mode of proceeding where reference is had on the application 

of the incumbrancer himself, .... 196,197 
97* Where the master reports that actual partition can be had, his 

report should be filed, confirmed and brought to a hearing, 197 

98. Decree on an actual partition where parties are known and 

unknown, ..... 197, 198 

99. Commissioners appointed ; and who they roust be, . 198 
100.. A party in possession or receipt of rents must account, . 198 

101. Such a party will be allowed for improvements, . . 199 

102. So where an equal division cannot be had, the party to whom 

improvements are allotted pays for them, . . 200 

103. Where actual partition is to be had, the commission and the 

decree should contain boundaries, . . 200 

, 104. Commission ; and the necessity of issuing one, . . 200 

105. Where a commissioner dies, resigns or neglects to serve, 200 

106. Commissioners to be sworn and before whom, 201 
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107. Where partition cannot be had, the commissioners can 50 re- 

port, ....... 201 

108. All the commissioners meet; but the acts of a majority valid, 201 

109. They can employ a surreyor, . . . . 201 

110. Sheriff executes, the writ, ..... 201 

111. Commissioners act for all parties and as judges; and examine 

witnesses, ...... 201,202 

112. How the court TJews commissioners, . . 202 

1 13. Commissioners can give unequal parts and award equality in 

compensation, ..... 202, 203 

114. Other land of owners not to affect equality, . 203 

115. Shares allowed to be designated by positive boundaries, . 203 

116. Commissioners to make a full report, . . 203 

117. How to be proved, acknowledged and filed, . . 203 

1 18. Fees to commissioners, &.c. ; and by whom paid, 204 

119. Report can be set aside on good cause and new commissioners 

appointed, ...... 204 

120. Commission can be amended, .... S04 

121. Principles applicable to arbitrators attach to commissioners, 204 

122. On allotment by mistake, compensation will be awarded, 204 

123. Where commissioners divide and make separate returns, 204 

124. On confirmation of report, judgment final passes, 204, 205 

125. Mode adopted to confirm report ; and the effect of the decree, 205 

126. Where abatement takes place while commissioners report, &c. 205 

127. Conveyances, on actual partition, unnecessary, although adop- 

ted by some practitioners, . . . 205, 206 

128. Infant bound and no conveyance necessary, . . 206 

129. Costs of complainant and of defendants who appear, . 206, 207 

130. Costs 6 f gnsLTi'mn ad litem, .... 207 

131. Taxing officer apportions costs, . . . . 207 

132. Counsel fee not allowed in partition ; although a guardian ad 

litem may have it in a special case, . . . 208 

133. Lien and execution for costs, .... 208 
PAUPERS. Prosecuting appeal. See this Index, Appeals, 97.' 

Costs to paupers. See Paupers, 21 — ^25. 
PETITION OF APPEAL. See this Index, Appeal, ^h 54. 

From surrogates orders, &c. Ibid. 167—169. 
POINTS. Upon appeal, see this Index, Appeal, 91. 

RECEIVER, 

See this Index, Judgment Creditors' BUI, 53—56, 59—67. 

Foreclosure, 4, 20, 65, 66. 
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REDEMPTION AFTER SALE IN STRICT FORECLOSURE, 

See Foreclosure, &c., 63. 
REDEMPTION OF A MORTGAGE. 

1. As to who may redeem, ..... 

2. Owner of a part cannot redeem that part only, 

3. All parties interested^in portions to be before the court, 

4. Owner of a "part may redeem by paying all that is due, 

5. Second mortgagee redeeming, should make the mortgagor or 

his heir a party, ...... 

6. If bill be by devisee, the heir need not be a party, unless' the 

will is sought to be established, 

7. Person having the legal estate, must be before the court, 

8. Where the premises are leasehold, the personal representative 

of the mortgagee is the only necessary party, . 

9. Heir in possession should be before the court, 

10. Where mortgagee in possession has given a lease, he or his 

assigns must be parties, .... 

11. Judgment creditor takes out execution before he redeems, 

12. Usual proceedings on bill to redeem, 

13. Decree fixes time to redeem, .... 

14. Possession, ....... 

15. Bill dismissed where money is not paid, . 

16. Dismission of bill equivalent to a foreclosure, 
REHEARING. Of Appeal, see this Index, Ap'peal, 118. 
REMITTITUR. See this Index, Appeal, 113—115, 121. 
REVIEW. See this Index, Bill of Review. 
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SALE. 

See Foreclosure, &c., 36, 37, 38, 39, 40, 48. 
Lunatics and Idiots, 69. 
SALE, &c. OF REAL ESTATE OF INFANTS. 

1. In what cases a sale, &c., will be ordered, 

2. It cannot be done against the provisions of a will or con- 

veyance, ...... 

3. Construction of the act, embraces the power to allow a mort- 

gage, ....... 

4. As to sale, &c., where infant has only an estate in remainder, 

5. Who may apply for a sale, &c., . 

6. Where the infant is over fourteen, and resides out of the juris- 

diction, .....•• 

7. As to who makes the application, and the form of the petition, 

8. Preliminary certificate of a master, as to suitableness (ff person 

for guardian; . . . . . - 21 
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SALE, See. — Continued. 

9. Where there is already a general guardian, he is the proper 

person, unless he cannot give security, . . .213 

10. General guardian gives additional security, . . 213 

11. Master himself may nominate where he is dissatisfied, . 213 

12. Husband of infant cannot be the guardian ; but he can join 

with infant or next friend, . . , 213 

13. Bond to be given by the guardian, ... - 213 

14. Master's certificate as to proposed guardian and sureties, 214 

15. Master is not to make a return of the testimony, . 214 

16. Preseotment of petition, and order on master's certificate, 214 

17. Bond to be acknowledged, .... 215 

18. Master's proceedings under the order, . . 215, 216 

19. Report, ....... 216 

20. Order to contract, ...... 216 

21. Guardian's report, . . . , 217 

22. Order of confirmation, . . . . .^ 217 

23. Conveyances, &c., by guardian, valid, . 217 

24. Conveyance should be made in the name of the infants, &c., 217 

25. Guardian's report of confirmation of sale, . . 217 

26. Where proceeds exceed $500, and security on real estate has 

not been given, they are to be brought into court, . 217 

27. Infant becomes a ward, . . , . , 217 

28. Such a sale does not render the money personalty, 217 
SEPARATION. See Divorce, &c. 

SET-OFF. See this Index, Costs, 27—31. 

SOLICITOR. When responsible for costs, see this Index, 

Costs, 31—34. 
STAY OF PROCEEDINGS, 

Upon an Appeal, see this Index, Appeal, 44, 32. 

From a Vice-Chancellor, Ibid. 163 — 156. * 

From a Surrogate, Ibid. 172 — 174. 
STRICT FORECLOSURE. See Foreclosure, 59, et seq. 
SUBSTITUTING A PURCHASER. See Foreclosure, &c., 45. 
SURROGATES. Appeal from decrees of, see this Index, 

Appeal, 163. 

TAXATION OF COSTS. 

See this Index, Costs, 83. 
TAXES, 

See this Index, title Foreclosure, &c., 30. 
TESTIMONY, 

As to evidence before an examiner under the act of 2d May, 

1639. .... .271 
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TESTIMONY— C«i(in«ed. . "** 

Application for an issue under do., . . S7l 

TRUSTEE. See Infant Trustee! and M<yrtgage>. 1, el teq. 
Liu/natic Truttee, &c. 1, et »eq. 

UNKNOWN OWNER. 

Se« Partition, 26, 80, 98. 

VICE-CHANCELLOR, 

Appeal from. See Apptal, 186, tt leq. 

WAIVER OF APPEAL. 

See Appeal, 64, 160. 
WIDOW. See Forecloswre. &c., 18. 

Partition, 21. 
WIFE. See Partition, 19, 82. 
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